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FOREWORD 

By  Hon.  Peter  W.  Rodino,  Jr.,  Chairman, 
Committee  on  the  Judiciary 


On  February  6,  1974,  the  House  of  Representatives  adopted  by  a 

vote  of  410-4  the  following  House  Resolution  803: 

RESOLVED,  That  the  Committee  on  the  Judiciary  acting  as 
a  whole  or  by  any  subcommittee  thereof  appointed  by  the 
Chairman  for  the  purposes  hereof  and  in  accordance  with 
the  Rules  of  the  Committee,  is  authorized  and  directed 
to  investigate  fully  and  completely  whether  sufficient 
grounds  exist  for  the  House  of  Representatives  to  exer- 
cise its  constitutional  power  to  impeach  Richard  M. 
Nixon,  President  of  the  United  States  of  America.   The 
committee  shall  report  to  the  House  of  Representatives 
such  resolutions,  articles  of  impeachment,  or  other 
recommendations  as  it  deems  proper. 

Beginning  in  November  1973,  acting  under  resolutions  referred  to 
the  Committee  by  the  Speaker  of  the  House  and  with  a  special  appropria- 
tion, I  had  begun  to  organize  a  special  staff  to  investigate  serious 
charges  against  the  President  of  the  United  States. 

On  May  9,  1974,  as  Chairman  of  the  Committee  on  the  Judiciary, 
I  convened  the  Committee  for  hearings  to  review  the  results  of  the 
Impeachment  Inquiry  staff's  investigation.   The  staff  began  its  initial 
presentation  the  same  day,  in  executive  session,  pursuant  to  the  Com- 
mittee's Impeachment  Inquiry  Procedures  adopted  on  May  2,  1974. 

By  June  21,  the  Inquiry  staff  had  concluded  its  initial  presen- 
tation. 

On  June  25,  the  Committee  voted  to  make  public  the  inital  pre- 
sentation, including  substantially  all  of  the  supporting  material 
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presented  at  the  hearings.   The  Committee  also  voted  to  make  public  the 
President's  response,  which  was  presented  to  the  Committee  on  June  27 
and  June  28  in  the  same  form  and  manner  as  the  Inquiry  staff's  initial 
presentation. 

Statements  of  information  and  supporting  evidentiary  material 
were  compiled  by  the  Inquiry  staff  in  36  notebooks  and  furnished  in 
this  form  to  each  Member  of  the  Committee.   The  notebooks  presented 
material  on  several  subjects  of  the  Inquiry:   the  Watergate  break-in 
and  its  aftermath,  ITT,  dairy  price  supports,  domestic  surveillance, 
abuse  of  the  IRS,  and  the  activities  of  the  Special  Prosecutors. 

The  staff  also  presented  to  the  Committee  written  reports  on 
President  Nixon's  income  taxes,  Presidential  impoundment  of  funds 
appropriated  by  Congress,  the  bombing  of  Cambodia  and  government 
expenditures  on  President  Nixon's  private  properties  at  San  Clemente  and 
Key  Biscayne. 

Book  XII  contains  the  reports  on  Presidential  impoundment  of 
Congressionally  appropriated  funds  and  government  expenditures 
on  President  Nixon's  private  properties  at  San  Clemente  and  Key 
Biscayne. 

Every  effort  was  made  to  preclude  inferences  in  the  presentation 
of  this  material.  A  deliberate  and  scrupulous  abstention  from  conclu- 
sions, even  by  implication,  was  observed. 

The  Committee  on  the  Judiciary  is  working  to  follow  faithfully 
its  mandate  "to  investigate  fully  and  completely"  whether  or  not  suf- 
ficient grounds  exist  to  recommend  that  the  House  exercise  its  constitu- 
tional power  of  impeachment. 
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I  believe  that  the  readers  of  this  volume  will  see  that  the 
Committee's  primary  effort  in  carrying  out  its  mandate  has  been  to  ob- 
tain an  objective,  impartial  presentation  which  will  enable  each  Member 
of  the  Committee  to  make  an  informed  judgment  in  fulfilling  his  or  her 
constitutional  responsibility. 

I  also  believe  that  the  publication  of  the  record  of  these 
hearings  will  provide  readers  with  a  clear  idea  of  the  particulars  of 
the  investigation. 


July  1974 
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I.   Factual  background. 

A.   Introduction. 

The  Nixon  Administration  has  taken  a  variety  of  actions 

to  prevent,  reduce  or  delay  expenditure  of  funds  appropriated  by 

Congress  or  obligation  of  contract  authority  authorized  by  Congress. 

In  this  memorandum  the  term  "impoundment"  of  funds  is  used  to  describe 

these  actions,  including  (l)  refusal  to  obligate  appropriated  funds; 

(2)  withholding  or  reduction  of  allotments  or  allocations  under 

"contract  authority"  programs;  (3)  the  use  for  a  different  purpose 

(e.g.,  to  phase  out  a  program)  of  funds  Congressionally  appropriated 

1 
for  a  given  purpose  (i.e.,  to  carry  out  a  program);  or  (k)   other 

executive  action  terminating,  reducing,  or  delaying  a  Congressionally 

funded  program,  such  as  a  refusal  to  process  applications,  develop 

2 
guidelines  or  criteria  for  grant  awards,  or  the  like.   Impoundments 


1 
A  notable  example  of  this  type  of  impoundment  during  the  present 
Administration  is  the  action  taken  with  respect  to  the  dismantling 
of  the  Office  of  Economic  Opportunity. 

2 

Title  DC  of  the  Congressional  Budget  and  Impoundment  Control  Act 
of  197*4-,  approved  by  a  House -Senate  Conference  Committee  on  June  5, 
197I+,  deals  with  impoundment  control  by  Congress.  Section  1011  of 
the  bill  defines  a  "deferral  of  budget  authority"  to  include: 

"(A)  withholding  or  delaying  the  obligation  or  expenditure  of 
budget  authority  (whether  by  establishing  reserves  or  otherwise) 
provided  for  projects  or  activities;  or 

"(B)  any  other  type  of  Executive  action  or  inaction  which 
effectively  precludes  the  obligation  or  expenditure  of  budget 
authority,  including  authority  to  obligate  by  contract  in  advance 
of  appropriations  as  specifically  authorized  by  law." 
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most  frequently  involve  the  establishment  of  a  budgetary  reserve 

out  of  appropriated  funds,  or  an  executive  decision  to  forego  use 

3 
of  contract  authority  provided  by  Congress. 

3      ~~"~~ 
Though  the  Members  of  the  Committee  are  familiar  with  federal  funding 

processes,  it  may  be  helpful  to  consider  precisely  how  impoundment 

fits  into  those  processes. 

The  first  step  in  the  funding  process  is  the  enactment  of  basic 
authorizing  legislation  by  Congress,  which  authorizes  an  agency 
to  carry  out  a  particular  program.  In  some  cases  limits  are  set 
on  the  amount  subsequently  to  be  appropriated.  Many  programs  are 
authorized  for  several  years,  or  indefinitely;  other  programs 
require  annual  authorizing  legislation. 

The  second  step  is  the  request  for  funds  by  the  executive  branch. 
These  requests  are  included  in  the  proposed  budget  which  is  trans- 
mitted by  the  President  to  Congress  in  January  of  each  year. 

The  third  step  is  for  Congress  to  enact  an  appropriations  measure 
for  expenditure  of  funds  by  the  agency.  Appropriations  may  not 
exceed  the  limit,  if  any,  established  in  the  basic  authorizing 
legislation  for  the  program,   (in  addition  to  straight  appropriations, 
there  is  another  species  of  financial  authority,  known  as  "contract 
authority"  or  "obligational  authority, "  which  merely  permits  the 
agency  to  incur  obligations,  i.e.,  to  enter  into  contracts,  rather 
than  actually  to  spend  money.  The  executive  officer  in  charge  of 
the  program  may  be  required  to  allocate  or  allot  funds  among  the 
States  or  other  grantees  in  accordance  with  a  proportional  formula, 
prior  to  "obligating"  the  funds  by  entering  into  binding  contracts. 
Several  impoundment  actions  taken  by  the  present  Administration, 
for  example  the  cases  arising  under  the  Water  Pollution  Control  Act 
of  1972,  have  involved  the  failure  of  an  executive  officer  to  allocate 
or  allot  the  full  amount  of  funds  or  contract  authority  made  available 
for  obligation.  When  payment  falls  due  under  a  contract  entered  into 
pursuant  to  the  contract  authority,  Congress  then  appropriates  the 
funds  necessary  to  liquidate  the  obligation.  This  funding  mechanism 
is  designed  to  facilitate  long-term  planning,  by  enabling  grantees 
and  parties  contracting  with  the  United  States  to  know  in  advance 
what  level  of  funds  will  be  appropriated.) 


The  fourth  step  takes  place  after  funds  are  appropriated.  The  Office 
of  Management  and  Budget  apportions  the  appropriated  funds  to  the 

/morej 
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B-   Impoundment  actions  of  the  present  Administration. 

Although  executive  impoundment  of  appropriated  funds 

k 
began  early  in  the  present  Administration,  the  practice  reached 

its  zenith  during  fiscal  year  1973-  A  report  filed  by  the  Office 

of  Management  and  Budget  pursuant  to  the  Federal  Impoundment  and 

Information  Act  stated  that  budgetary  reserves  as  of  January  29,  1973 


3  /.cont'd/  " 

agencies  on  a  quarterly  basis.  The  purpose  of  this  apportionment, 
which  is  required  by  statute  (Ant i -Deficiency  Act,  31  U.  S.  C. 
§  665  (c)  (l),  (2)  ),  is  to  prevent  the  incurring  of  deficiencies 
over  the  course  of  the  fiscal  year.  The  Ant i -Deficiency  Act  also 
authorizes  the  executive,  in  apportioning  any  funds  or  contract 
authority,  to  establish  reserves  "to  provide  for  contingencies, 
or  to  effect  savings  whenever  savings  are  made  possible  by  or 
through  changes  in  requirements,  greater  efficiency  of  operations, 
or  other  developments  subsequent  to  the  date  on  which  such  appro- 
priation was  made  available."  31  U.  S.  C.  s  665  (c)  (2).  Many 
impoundment  actions  taken  by  the  present  Administration  have 
occurred  during  this  stage  of  the  funding  process,  and  have  involved 
the  establishment  of  budgetary  reserves. 

The  fifth  and  sixth  steps  of  the  customary  funding  process  are  the 
actual  incurring  of  obligation  through  the  awarding  of  a  contract 
or  the  like,  and  the  actual  expenditure  of  funds.   (As  explained 
above,  under  the  "contract  authority"  approach,  the  incurring  of 
obligation  precedes  the  Congressional  appropriation.) 

k 

See,  e.g.,  Church,  "Impoundment  of  Appropriated  Funds:   The  Decline 
of  Congressional  Control  over  Executive  Discretion,"  22  Stan.  L.  Rev. 
1240,  12hh   (1970).  A  report  supplied  to  a  Senate  subcommittee  by 
the  office  of  Management  and  Budget  in  1971  stated  "amounts  withheld 
from  obligation"  (a  type  of  impoundment)  in  February,  1971  totalled 
$12.7  billion.  Executive  Impoundment  of  Appropriated  Funds,  Hearings 
before  the  Subcommittee  on  Separation  of  Powers  of  the  Committee  on 
the  Judiciary,  United  States  Senate,  92d  Congress,  1st  Session, 
March  23,  2k,   and  25,  1971. 
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5  , 

totalled  $8.7  billion.   The  largest  budgetary  reserves  were  $1.5 

billion  for  the  Department  of  Agriculture ,  $1.9  billion  for 

military  programs  of  the  Department  of  Defense,  and  approximately 

6 
$3  billion  for  the  Department  of  Transportation. 

The  Report  did  not  include  $3  billion  withheld  for  fiscal 
year  1973  under  the  Federal  Water  Pollution  Control  Act  of  1972  or 
certain  housing  funds.  The  Administration  has  taken  the  position 
that  a  failure  to  allot  contract  authority  (as  opposed  to  a  reserve 
established  in  apportioning  funds  subject  to  the  normal  apportion- 
ment process)  does  not  constitute  an  "impoundment"  within  the 
meaning  of  the  Federal  Impoundment  and  Information  Act,  because 

no  funds  are  "available,"  i.e.  no  budgetary  authority  exists,  until 

7 
the  allotment  is  made.   It  has  been  estimated  that  if  a  broader 

definition  of  "impoundments"  were  accepted,  so  that  a  failure  to 

allot  contract  authority  were  included  within  the  definition  of 

impoundment,  the  figure  for  January  29,  1973,  would  have  been 

8 
$18  billion. 


Budgetary  Reserves  as  of  January  29,  1973,  38  Fed.  Reg.  3^, 
119  Cong.  Rec.  S2012,  February  5,  1973- 

6 
Id.,  S2015-16. 

7 
39  Fed.   Reg.   7708,   119  Cong.   Rec.   sU6l6. 

8 
Fisher,    "Impoundment  of  Funds:     Uses  and  Abuses,"  23  Buff.   L.   Rev. 

ll+l,   191-95   (1973). 
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The  total  amounts  listed  as  budgetary  reserves  in  the 
six  quarterly  reports  filed  by  the  Office  of  Management  and  Budget 
since  the  enactment  of  the  Federal  Impoundment  and  Information  Act 
are  as  follows: 


Budgetary  reserves  as  of: 
January  29,  1973 
April  Ik,   1973 
June  30,  1973 
September  30,  1973 
February  k,   197*+ 
April  20,  197^ 


Total  amount  of  reserves : 
$  8,723,000,000 
8,1*56, 000,000 
7p 732, 000, 000 

7,^6,000,000 

9 
iip 813, 000, 000 

10,38^,000,000 


Many  of  the  impoundment  actions  of  th$  present  Administration, 
particularly  those  which  terminated  or  substantially  reduced  a  program, 


The  0.  M.  B.  report  as  of  February  k,   197*+,  states:   "The  amount  of 
funds  apportioned  or  held  in  reserve  at  any  ona  time  is  heavily 
dependent  upon  events  both  preceding  and  following  initial  appor- 
tionment actions.  Key  among  the  predecessor  events  is  the  passage 
of  the  annual  appropriation  bills.  Apportionments  for  most  Federal 
programs  are  made  within  30  days  of  enactment  of  the  appropriation 
bills.  The  earlier  in  the  fiscal  year  these  apportionments  occur, 
the  greater  is  the  chance  that  reserves  will  accompany  them.  Early 
in  the  fiscal  year,  program  and  project  plans  are  incomplete  and 
allowances  need  to  be  made  for  contingencies  which  may  occur  later 
in  the  year.  As  administrative  plans  are  completed  and  other  events 
occur  during  the  year,  the  need  for  reserving  funds  diminishes. 
Thus,  for  any  one  fiscal  year,  the  amount  in  reserve  is  relatively 
low  at  the  beginning  of  the  year  (reflecting  primarily  multi-year 
funds),  peaks  30  days  after  passage  of  most  of  the  appropriation 
bills,  and  then  steadily  diminishes  as  the  end  of  the  fiscal  year 
approaches."  110  Cong.  Rec.  SU616  (March  28,  197*0 . 
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have  been  challenged  in  court  actions.  The  courts  have  taken 

10 
jurisdiction  of  these  cases,   and  with  few  exceptions,  the 


10 

In  determining  to  take  jurisdiction  of  recent  impoundment  cases, 
the  courts  have  generally  rejected  the  Government's  argument  that 
executive  withholding  of  Congressionally  appropriated  funds  presents 
a  "political  question,"  which  should  be  resolved  by  political  inter- 
play between  the  executive  and  legislative  branches,  and  not  by 
court  adjudication. 

In  National  Council  of  Community  Mental  Health  Centers,  Inc.  v. 
Weinberger,  361  F.  Supp.  897,  900-91  (D.  D.  C.  1973),  for  example, 
the  Court  stated : 

"When  Congress  directs  that  money  be  spent  and  the 
President,  as  Chief  Executive,  declines  to  permit  the 
spending,  the  resulting  conflict  is  not  political.  The 
President,  after  being  advised,  believes  he  has  the  power 
because  of  economic  conditions  and  other  reasons  to  refuse 
to  spend  at  his  discretion.  Yet  he  is  charged  by  the 
Constitution  faithfully  to  execute  the  laws.  If  the 
President  is  in  all  good  faith  mistaken  as  to  the  meaning 
and  effect  of  the  law  or  his  inherent  power  under  the 
Constitution,  what  is  more  normal  and  consistent  with 
our  American  system  of  government  than  for  the  courts 
to  interpret  the  law  and  thus  resolve  the  apparent 
conflict  one  way  or  the  other. 

"  ...  An  issue  of  statutory  interpretation  and 
constitutional  construction  is  presented.  To  say  that 
the  Constitution  forecloses  judicial  scrutiny  in  these 
circumstances  is  to  urge  that  the  Executive  alone  can 
decide  what  is  best  and  what  the  law  requires." 

Similarly,  the  courts  have  not  accepted  a  government  argument 
that  the  only  way  in  which  the  President's  failure  to  enforce 
spending  statutes  may  be  challenged  is  by  impeachment  of  the 
President  by  the  Congress.  National  Treasury  Employees  Union  v. 
Nixon,  J+92  F.  2d  587,  6l5  (D.  C.  Cir.  197*0.  A  Memorandum  to 
the  President  from  the  Bureau  of  the  Budget,  in  October,  1961, 
entitled  "Authority  to  Reduce  Expenditures,"  had  concluded  that 
"the  President  has  the  power  —  notwithstanding  any  possible 
limitations  upon  his  authority  —  to  prevent  the  carrying  out 
of  the  intent  of  the  Congress.   In  the  event  the  President 
should  choose  to  exercise  that  power,  the  only  remedy  available 

fmorej 

(7) 


7- 

11 
impoundments  which  were  litigated  were  declared  unlawful.    A 

digest  of  all  court  challenges  to  impoundments  of  funds  during 

the  present  Administration  through  March  15,  197*+,  together  with 

the  text  of  all  decisions,  has  been  published  by  the  Joint  Committee 

on  Congressional  Operations  as  a  Committee  print,  and  is  being  made 

available  to  the  Members  of  the  Committee  on  the  Judiciary  concurrently 

12 
with  this  memorandum. 

In  considering  the  various  decisions  which  have  passed 
upon  executive  impoundments  of  the  Nixon  Administration,  it  is  worth 
keeping  in  mind  that  not  every  impoundment  has  been  challenged  in 


10  /cont'd/ 

to  the  Congress  would  be  impeachment.  This  raises  considerations 
which  are  essentially  political  rather  than  legal."  Reprinted  in 
1973  Senate  Hearings,  at  338,  3J+0.  The  readiness  of  the  Courts 
to  arbitrate  impoundment  disputes  between  the  executive  and 
legislative  branches  was  evidently  not  then  anticipated. 

11 

In  considering  the  reasonableness  of  the  Administration's  actions 
in  continuing  to  contest  court  proceedings  challenging  impoundments, 
it  may  be  noted  that  they  involved  a  number  of  different  statutes, 
with  varying  statutory  language;  various  stages  of  the  funding 
process  were  involved;  the  cases  arose  in  different  districts  and 
circuits;  different  results  were  sometimes  reached  on  the  same 
statutory  language;  some  early  decisions  accepted  the  Administration's 
position;  the  series  of  adverse  decisions  in  1973  were  relatively 
closely  spaced,  in  terms  of  timing;  and  the  Administration  endeavored 
to  secure  Supreme  Court  review  of  impoundment  issues,  by  pleadings 
addressed  both  to  the  Court's  original  and  to  its  appellate 
jurisdiction. 

12 

Additional  information  on  court  cases,  supplementing  the  Special 
Report  of  the  Joint  Committee,  and  an  internal  impeachment  inquiry 
staff  memorandum  analyzing  recent  impoundment  decisions,  are 
located  in  the  staff's  files  and  are  available  to  Members  of  the 
Committee . 
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court.   (For  example,  the  staff  is  not  aware  that  establishment 
of  budgetary  reserves  for  military  programs  of  the  Department  of 
Defense   has  resulted  in  litigation. )  The  statutory  programs 
under  which  impoundments  have  led  to  litigation  include  the 
following. 

Water  Pollution  Control  Act. 

On  October  17,  1972,  President  Nixon  vetoed  the  1972 

Ik 
Water  Pollution  Control  Act,  S.  2770,   on  the  ground  that  it 

'Wild  provide  for  the  commitment"  of  a  "budget -wrecking"  sum  of 

15 
money,  far  in  excess  of  the  figure  proposed  by  the  Administration. 

On  October  17  and  18,  1972,  Congress  overrode  President  Nixon's 

16 
veto  of  the  Act.    On  November  22,  1972,  President  Nixon  wrote 

to  Administrator  Ruckelshaus  of  the  Environmental  Protection  Agency 
stating : 


13 

According  to  0.  M.  B.  reports,  as  of  January  29,  1973,  budgetary 
reserves  for  "Department  of  Defense  -  Military"  were  $1,899  billion 
out  of  total  reserves  of  $8,723  billion.  As  of  February  h.   I97U, 
reserves  for  "Department  of  Defense  -  Military"  were  $2,514  billion 
out  of  total  reserves  of  $11,813  billion. 

lU 

Weekly  Compilation  of  Presidential  Documents,  Vol.  8,  p.  1531- 

118  Cong.  Rec.  SI853U  (daily  ed.  October  17,  1972). 

16 

Pub.  L.  No.  92-500,  86  Stat.  8l6,  33  U.  S.  C.  §§  1251  et  sea.. 


(9) 

41-593  0-74-2 


"I  direct  that  you  not  allot  among  the  States 
the  maximum  amounts  provided  by  §  207  of  the  Federal 
Water  Pollution  Control  Act  Amendments  of  1972.  No 
more  than  $2  billion  of  the  amount  authorized  for 
the  fiscal  year  1973 ,  and  no  more  than  $3  billion 
of  the  amount  authorized  for  the  fiscal  year  197^ 
should  be  allotted. "17 


The  Administrator  followed  this  order  and  allocated  a  total  of 

18 
$5  billion  for  fiscal  years  1973  and  1971*. 


The  Administrator's  action  has  been  challenged  in 

numerous  suits.  Several  decisions  have  held  the  action  unlawful 

19 
and  ordered  full  allotment.    One  decision  has  accepted  the 


17 

Printed  at  p.  15a  of  the  Joint  Appendix  filed  with  the  Court  of 

Appeals  for  the  District  of  Columbia  Circuit,  in  City  of  New  York  v. 

Train,   F.  2d   (D.  C.  Cir.  January  23,  1974  )  cert,  granted,    U.  S. 
,  April  29,  197U. 
18 

37  Fed.  Reg.  26282  (December  8,  1972). 

19 

E.g.,  Campaign  Clean  Water,  Inc.  v.  Ruckelshaus ,  361  F.  Supp. 
689,  698  (E.  D.  Va.,  1973 ) ,  remanded,  Campaign  Clean  Water,  Inc. 
v.  Train,    F.  2d  '  (4th  Cir.  1973),  cert,  granted ,   U.  S.   , 
April  29,  1974;  City  of  New  York  v.  Ruckelshaus,  358  F.  Supp.  669 
(D.  D.  C.  1973),  aff'd.,  City  of  New  York  v.  Train,   F.  2d 
(D.  C.  C.  Cir.,  January  23,  197?),  cert,  granted ,   U.  S.   , 
April  29,  197*+;  Martin-Trigona  v.  Ruckelshaus,  N.  D.  111.,  Civ. 
Action  No.  72-3044;  Maine  v.  Fri,  D.  Me.,  Civ.  No.  14-51,  in  the 
Court  of  Appeals  for  the  1st  Circuit,  No.  73-1254;  State  of 
Minnesota  v.  E.  P.  A.,  D.  Minn.,  No.  ^4-073  Civ.  133;  Texas  v. 
Fri,  W.  D.  Tex.,  Civ.  No.  A73CA38. 

Some  of  the  opinions  of  lower  courts  dealing  with  Water  Pollution 
Act  and  other  impoundments  hereafter  discussed  are  analyzed  in 
Part  II  of  this  memorandum,  infra  pp.40  ff . 
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20 
Administration's  position.    On  April  29,  197^>  the  Supreme 

Court  of  the  United  States  granted  certiorari  to  hear  two  of 

the  cases,  which  appear  to  present  issues  common  to  the  other 

cases  arising  under  the  Water  Pollution  Act  Amendments  of  1972. 

On  January  10,  197^ ,   the  Administrator  impounded  $3  billion 

of  the  $7  billion  which  had  been  authorized  by  Congress  under  the 

21 
Water  Pollution  Control  Act  for  fiscal  year  1975*    This  action 

22 
has  also  been  challenged  in  court. 

Federal -Aid  Highway  Act. 

The  Federal -Aid  Highway  Act  of  1956  established  a 
Highway  Trust  Fund,  into  which  specified  percentages  of  certain 
highway  user  taxes  are  appropriated.  These  funds  are  used  to 

reimburse  the  States  for  expenditures  under  the  Federal -Aid  Highway 

23 
Act.    Under  the  Act,  the  Secretary  of  Transportation  is  charged 


20 

Brown  v.  Ruckelshaus ,  C.  D.  Cal.,  Civ.  No.  73-15^-AAH,  September  7, 
1973,  reprinted  in  5  E.  R.  C.  1803,  1810. 

21 

Train  v.  City  of  New  York,  in  the  Supreme  Court  of  the  United  States, 
October  term,  1973,  No.  73-1377,  Petition  for  a  writ  of  certiorari 
to  the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  p.  5« 

22 

Texas  v.  Train,  W.  D.  Tex. ,  No.  A-71*  CAOOU;  State  of  Arkansas  ex  rel. 
Tucker  v.  Train,  E.  D.  Ark.,  complaint  filed  May  22,  I97U. 

23 

Title  23,  U.  S.  Code. 
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with  administering  the  Fund.  From  time  to  time  during  the  present 
Administration,  the  Secretary  of  Transportation,  with  the  approval 
of  the  Director  of  the  Office  of  Management  and  Budget  has  withheld 
from  various  States  the  obligation  of  sums  apportioned  to  those 

2k 

States  from  the  Fund.    This  action  has  been  successfully  contested 

25 
in  a  number  of  suits. 

Housing  programs. 

On  January  8,  1973 >  Secretary  Romney  of  the  Department 
of  Housing  and  Urban  Development  announced  that  HUD  field  officers 
had  been  directed  to  place  a  temporary  hold  on  all  applications 
for  federal  financial  assistance  under  federal  subsidized  housing 
programs  including  the  so-called  Section  235  (homeownership  assistance), 


25         ; 

State  Highway  Commission  of  Missouri  v.  Volpe ,  3^7  F.  Supp.  950, 
953  (W.  D.  Mo.,  1972),  aff'd.,  579  F.  2d  1097  (8th  Cir.  1973). 
This  action  successfully  challenged  the  Secretary's  act  of  defer- 
ring authority  to  obligate  funds,  or  imposing  "contract  controls." 
One  Judge  dissented  in  the  Court  of  Appeals. 

25 

State  Highway  Commission  of  Missouri  v.  Volpe ,  *+79  F.  2d  1099  (8th 
Cir.  1973 ) ;     State  Highway  Commission  of  Kansas  v.  Volpe ; 
South  Carolina  State  Highway  Department  v.  Volpe  and  Weinberger , 
D.  S.  C,  Civ.  Action  No.  72-9^0,  Order  of  May  7,  197^;  cf.  State 
Highway  Commission  of  Kansas  v.  Volpe ,  D.  Kan.,  Civ.  Action  Bo. 
T- 5273 >   Order  Overruling  Motion  to  Dismiss,  October  1,  1973; 
Iowa     v.  Brinegar,  S.  D.  Iowa,  Civ.  Action  No.  73-I89-I; 
Louisiana  v.  Brinegar,  D.  D.  C,  Civ.  Action  No.  21-1+3-73  (motion 
for  certification  of  class  of  50  States  denied);  Washington  v. 
Brinegar ,  D.  D.  C,  Civ.  Action  No.  7^-655,  filed  April  1,  I97U 
(class  action) . 
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Section  236  (rental  housing  assistance),  rent  supplement,  and 

26 
low-rent  public  housing  programs.    These  programs  were  funded 

by  a  mechanism  essentially  involving  (l)  a  basic  authorization 

statute,  (2)  annual  release  of  specific  amounts  of  contract  authority 

to  H.  U.  D. ,  and  (3)  annual  appropriations  to  cover  obligations 

incurred.   Suspension  of  the  processing  of  applications  for  grants 

under  these  programs  is  an  example  of  impoundment  of  contract 

authority. 

With  respect  to  the  four  housing  programs  suspended,  the 
197^  Budget  stated: 

"These  programs  have  not  produced  results 
commensurate  with  the  costs  to  the  taxpayer...  . 

"The  Administration  is  evaluating  alternative 
means  for  enabling  families  and  individuals  to 
afford  adequate  housing  on  their  own.  During  this 
review,  the  Federal  Government  will  continue  to 
honor  statutory  and  other  commitments  made  under 
the  low-rent  public  housing,  rent  supplements, 
homeownership  assistance,  and  rental  housing 
assistance  programs.  However,  no  new  commitments 
under  these  programs  will  be  made. "27 


_g 

Remarks  Prepared  for  Delivery  by  George  Romney,  Secretary,  U.  S. 
Department  of  Housing  and  Urban  Development,  at  the  29th  Annual 
Convention  Exposition  of  the  National  Association  of  Home  Builders, 
Houston,  Texas,  January  8,  1973-   These  programs  are  codified  in 
12  U.  S.  C.  §§  1715z,  1715  z-1,  1701s  and  k2   U.  S.  C.  1^01  ff. 
respectively.  Also  terminated  as  of  January  5,  1973>  was  the 
"college  housing"  program,  Title  TV  of  the  Housing  Act  of  1950, 
12  U.  S.  C.  §  171*9. 

27 

The  Budget  of  the  United  States  Government,  Fiscal  Year  197^ , 
Appendix,  p.  475- 

(13) 
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In  deterraing  the  precise  amounts  which  were  impounded 

and  those  which  remain  impounded  under  the  Administration's  housing 

moratorium,  it  may  be  noted  that  the  197^  Budget  stated  that  "should 

the  results  of  the  reevaluation  lead  to  the  reinstatement  of  the 

program/'  carryover  contract  authority  for  1974  was  estimated  at 

$221.0  million  for  Section  235,  $171-5  million  for  Section  236,  and 

28 
$38.6  million  for  the  rent  supplement  program.    The  Appendix  to 

the  1975  Budget  stated  that  the  evaluation  referred  to  above  "found 

these  programs  to  be  seriously  defective  in  addressing  the  basic 

cause  of  inadequate  housing,  which  was  shown  to  be  inadequate 

29 
income,"   and  estimated  that  during  197^,  $3*+  million  of  contract 

authority  would  be  utilized  for  Section  235 >  $165  million  for 

30 
Section  236,  and  $39  million  for  the  rent  supplement  program. 

It  estimated  that  during  1975  >  no  contract  authority  would  be 

31 
utilized  for  any  of  the  programs. 

Secretary  Romney's  suspension  of  the  Section  2355 
Section  236,  and  rent  supplement  programs  was  successfully  challenged 


2S 

Id.,  pp.  1+76-77. 

29 

The  Budget  of  the  United  States  Government,  Fiscal  Year  1975, 
Appendix,  p.  k75- 

30 

Id.,  p.  475. 

31 

Id.,  p.  475. 
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in  a  Federal  court  on  the  ground  that  it  violated  the  Secretary's 

statutory  duties  and  the  duties  imposed  on  the  executive  branch 

32 
by  Article  II  of  the  Constitution.    That  decision  has  been 

appealed  to  and  is  now  pending  in  the  United  States  Court  of 

Appeals  for  the  District  of  Columbia  Circuit.  A  stay  of  the 

judgment  of  the  District  Court  was  granted  by  the  United  States 

33 
Supreme  Court. 

Other  Administration  impoundments  of  funds  in  the  housing 

area  which  have  been  challenged  in  the  Federal  courts,  include  the 

withholding  of  $150  million  in  urban  renewal  funds  under  a  1970 

3^ 
amendment  to  the  Housing  Act  of  1937  >   the  withholding  of  $50 

35 
million  under  the  Federally  Assisted  Code  Enforcement  Program, 


32 

Commonwealth  of  Pennsylvania  v.  Lynn,  362  F.  Supp.  1363,  1369-72, 
(D.  D.  C\  19737. 

33 

Lynn  v.  Pennsylvania,  Supreme  Court  of  the  United  States,  No.  A-230, 
August  29,  1973. 

3k 

Housing  Authority  of  the  City  and  County  of  San  Francisco  v.  United 
States  Department  of  Housing  and  Urban  Development,  3^0  F.  Supp.  65^, 
656  (N.  D.  Cal.,  19727^  The  Administration  prevailed  in  this  case. 
The  Court  found  that  the  statute,  k2   U.  S.  C.  §  1^53  (b),  did  not 
compel  the  executive  to  spend  the  designated  funds. 

35 

k2   U.  S.  C.  II  lU52b,  11*66,  1468  (1970).  See  Guadamuz  v.  Ash, 
D.  D.  C.j  Civ.  Action  No.  155-73?  memorandum  opinion  December  28, 
1973,  PP-  7-9,  18-22.  The  plaintiff  prevailed.  Affidavits 
accompanying  the  Government's  motion  to  dismiss  indicated  that 
the  defendants  would  voluntarily  release  for  obligation  all  FACE 
funds  that  previously  had  been  impounded.  Memorandum  opinion, 
p.  2. 

(15) 
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and  the  termination  of  the  Basic  Water  and  Sewer  Facilities 

36 
Program. 

Agriculture  programs . 


Several  programs  administered  by  the  Department  of 

Agriculture  were  terminated  or  substantially  reduced  by  the 

37 
executive  branch  during  fiscal  1973*    A  number  of  these  impound- 
ments were  challenged  in  the  Federal  courts.  In  each  instance  the 

38 
plaintiff  prevailed.    These  programs  included  the  Farmers  Home 

Administration  emergency  loan  program,  which  was  terminated  by 

39 
the  Secretary  of  Agriculture  on  December  27,  1972;   the  Farmers 

Home  Administration  interest  credit  loan  program,  which  was 

terminated  on  January  8,  1973  as  part  of  a  government -wide  program 
_ 

Rooney  v,  Lynn  and  Ash,  D.  D.  C,  Civ.  Action  No.  2010-73 
(pending).  See  Impoundment  of  Federal  Funds,  Report  by 
National  Association  of  Attorneys  General,  Committee  on  the 
Office  of  Attorney  General,  Raleigh,  North  Carolina,  3d  suppl., 
May  17,  197*U 


37 

See  generally  Impoundment  of  Funds  for  Farm  and  Rural  Programs, 
Hearings  before  the  Committee  on  Agriculture  and  Forestry, 
United  States  Senate,  93rd  Congress,  1st  Session,  on  Termination 
and  Cutbacks  by  the  Administration  of  Farm  and  Rural  Programs, 
February  1,  2,  5,  and  6,  1973- 

38 

See  ns.  39,  ko,  k2,   1+5,  1+7,  and  1+9,  infra. 

39 

Berends  v.  Butz,  357  F.  Supp.  1^3,  lU6  (D.  Minn.,  1973)-  In  that 
case,  the  Secretary's  action  was  held  violative  of  due  process  of 
law.  357  F.  Supp.  at  152,  157-  See  also  Restore  FHA  Emergency 
Loan  Program,  Hearings  before  the  Committee  on  Agriculture,  House 
of  Representatives,  93rd  Congress,  1st  Session,  February  5  and  6, 
1973. 
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ko 

including  the  moratorium  on  federal  housing  programs;   the  Rural 

1+1 
Environmental  Assistance  Program,   which  on  December  26,  1972  was 

ordered  terminated  by  the  Office  of  Management  and  Budget  and  the 

1+2 
Department  of  Agriculture;   the  Water  Bank  Program,  also  terminated 

1+3  1+1+ 

on  December  26,  1972;   the  Food  Stamp  Program,   under  which  funds 

1+5  1+6 

were  impounded  in  June,  1973;    the  Child  Nutrition  Act,   under 

j_ 

Pealo  v.  Farmers  Home  Administration,  361  F.  Supp.  1320,  1322 
(D.  D.  C.  1973)-  Plaintiffs  were  successful  and  the  program  was 
later  reinstated. 

1+1 

This  program  is  conducted  pursuant  to  the  Soil  Conservation  and 
Domestic  Allotment  Act  of  1936,  as  amended.  16  U.  S.  C.  §§  590g- 
590o,  590p(a),  590q  (1970). 

1+2 

Guadamuz  v.  Ash,  D.  D.  C,  Civ.  Action  No.  155-733  memorandum 
opinion  December  28,  1973  >  P-  7-  The  total  amount  of  1973  contract 
authority  withheld  was  $210,500,000.  119  Cong.  Rec.  S2013  (daily 
ed.  Feb.  5,  1973) •  The  court  held  the  termination  to  be  an 
unconstitutional  exercise  of  legislative  power  by  the  executive 
branch.  Memorandum  opinion,  at  20-21.  See  also  Rural  Environmental 
Assistance  Program,  Hearings  before  the  Committee  on  Agriculture, 
House  of  Representatives,  93rd  Congress,  1st  Session,  January  29, 
30,  and  31,  1973.  The  Agriculture  Department  reinstated  the  REAP 
program  on  April  8,  1971+,  according  to  news  reports. 

1+3 

U.  S.  Department  of  Agriculture  Press  Release,  December  26,  1972. 


1+5 


See  7  U.  S.  C.  li  2011  et 


Bennett  v.  Butz,  D.  Minn.,  No.  1+-73  Civ.  258,  Findings  of  Fact  and 
Conclusions  of  Law,  June  25,  1973-  The  court  ordered  the  Secretary 
of  Agriculture  to  make  essentially  a  bookkeeping  entry,  recording 
all  sums  appropriated  for  the  Food  Stamp  Program  for  fiscal  1973 
as  an  obligation  of  the  United  States,  to  prevent  their  lapsing 
at  the  end  of  the  fiscal  year  on  June  30. 

1+6 

1+2  U.  S.  C.  §§  1786  et  seq.  (Supp.  II,  1972). 

(17) 
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which  the  Secretary  declined  to  spend  any  more  than  $6  million 

hi 
out  of  an  appropriation  of  $1+0  million;   and  the  Rural  Electrifi- 

1+8 
cation  Act  loan  program,   which  was  terminated  by  the  Department 

1+9 
of  Agriculture  on  December  29,  1972. 


Recently  commenced  actions  involve  $150  million  appropriated 
for  fiscal  1971+  for  water  and  waste  disposal  plans  and  systems  in 

rural  areas,  under  the  Consolidated  Farm  and  Rural  Development 

50 
Act,   and  $l+.5  billion  appropriated  under  a  variety  of  agricul- 
tural, housing  and  highway  programs,  in  a  suit  brought  by  nine 


w 

Dotson  v.  Butz,  D.  D.  C,  Civ.  Action  No.  1210-73,  opinion, 
August  3,  1973,  pp.  7-8.  Plaintiffs  prevailed. 

1+8 

See  7  U.  S.  C.  §§  901  et  seq. 

h9 

Sioux  Valley  Empire  Electric  Association,  Inc.  v.  Butz,  367  F.  Supp. 
686,  689  (D.  S.  D.,  1973 ) •  Plaintiffs*  motion  for  summary  judgment 
was  granted  on  November  29,  1973.  See  also  REA  Loan  Program, 
Hearings  before  the  Committee  on  Agriculture,  House  of  Representatives, 
93rd  Congress,  1st  Session,  February  26,  27,  28,  and  March  13,  ll+,  15, 
and  20,  1973- 

50 

7  U.  S.  C.  I  1926.  Illinois  v.  Butz  and  Ash,  N.  D.  111.,  No.  7*+c- 
908,  filed  April  1,  197I+  (pending).  See  Impoundment  of  Federal 
Funds,  Report  by  the  National  Association  of  Attorneys  General, 
Committee  on  the  Office  of  Attorney  General,  Raleigh,  North 
Carolina,  third  supplement,  May  17,  197^ •  The  funds  were  impounded 
on  December  7,  1973,  and  released  on  May  7,  1971+ •  See  also  Hearings 
before  the  Committee  on  Agriculture,  House  of  Representatives,  93rd 
Congress,  1st  Session,  February  19,  1973,  on  H.  R.  3219  and  H.  R. 
3298,  identical  bills  to  restore  the  rural  water  and  sewer  grant 
program  under  the  Consolidated  Farm  and  Rural  Development  Act. 
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18. 


Members  of  the  House  of  Representatives  representing  predominantly 

51 
rural  areas. 


H.  E.  W.  programs. 

On  August  16,  1972,  President  Nixon  vetoed  the  fiscal  1973 

Labor-HEW  appropriation  bill,  which  had  exceed  his  budget  request  by 

52 
$1.8  billion.    These  programs  were  funded  during  fiscal  1973  by 

means  of  continuing  resolutions  of  the  Congress.  By  letter  dated 


51 

Congressional  Rural  Caucus  v.  Ash,  D.  D.  C,  Civ.  Action  No.  7*4-  > 
complaint  filed  May  16,  197^ •  The  programs  involved  in  this  action 
are  as  follows : 

fa)  the  Water  Bank  Act  of  1970,  16  U.  S.  C.  §§  1301-1311; 

(b)  the  Consolidated  Farmers  Home  Administration  Act  of  1961, 
as  amended,  7  U.  S.  C.  §§  1921  et  seq.; 

(c)  the  Model  Cities  Program,  k2  U.  S.  C.  §§  3301  et  seq.; 

(d)  the  Neighborhood  Facilities  Grant  Program,  Title  VII  of 
the  Housing  and  Urban  Development  Act  of  19^5?  U2  U.  S.  C. 
§§  3101  et  seq.; 

(e)  the  Open^Space  Land  Program,  Title  VTI  of  the  Housing  Act 
of  1961,  k2   U.  S.  C.  §§  1500-1500e; 

(f)  the  H.  U.  D.  Water  and  Sewer  Program,  Title  VII  of  the 
Housing  and  Urban  Development  Act  of  19&5; 

(g)  the  New  Community  Assistance  Grant  Program,  New  Communities 
Act  of  1961,  k2  U.  S.  C.  gg  3901  et  seq.; 

(h)  the  Urban  Renewal  Program,  Title  T~of  the  Housing  Act  of 

191+9,  k2  U.  S.  C.  §§  1^50  et  seq.;  and 
(i)  the  Federal -Aid  Highway  Act  of  1956,  23  U.  S.  C.  II  101  et  seq. 

52 
Weekly  Compilation  of  Presidential  Documents,  Vol.  8  (August  21, 
1972),  p.  12^0. 
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November  27,  1972,  Secretary  Weinberger  of  the  Department  of 
Health,  Education  and  Welfare  advised  Senator  Magnuson,  Chairman 
of  the  Senate  Subcommittee  on  Labor  and  Health,  Education  and 
Welfare,  as  follows: 


"All  HEW  activities  for  which  funds  were 
requested  in  the  Labor-HEW  appropriation  bill  may- 
be continued  at  a  rate  of  operations  not  in  excess 
of  the  1972  rate,  the  1973  budget  request,  or  the 
House  or  Senate  allowance,  whichever  is  lower. 
This  ruling  applies  to  both  discretionary  funds 
and  formula  grants. "53 


On  December  18,  1973,  President  Nixon  signed  the  197^ 
Labor-HEW  Appropriations  Bill.  On  December  19,  1973,  at  a  White 
House  news  conference,  Deputy  Press  Secretary  Gerald  L.  Warren 
announced  the  signing  of  the  bill  and  stated: 


"The  President  has  asked  me  to  announce  this 
morning  that  he  has  made  the  decision  to  end  the 
uncertainty  stemming  from  last  year's  operation 
under  a  continuing  resolution  which  led  to  a  major 
difference  of  view  between  the  executive  and 
legislative  branches  as  to  the  actual  amounts 
available  to  recipients  in  these  important  fields. 

"The  President  in  that  spirit  has  today 
directed  Secretary  Weinberger,  of  the  Department 
of  Health,  Education  and  Welfare  to  proceed  with 
the  obligation  of  funds  that  have  been  contested 
over  the  past  year  in  the  area  of  HEW. "5^ 


53 

Oklahoma  v.  Weinberger,  W.  D.  Okla.  No.  C-73-^25c, 

June  30,  1973,  held  this  executive  "ruling"  to  be  unconstitutional 

(at  p.  3). 

Weekly  Compilation  of  Presidential  Documents,  Vol.  9,  P'  1^73' 
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20. 


Health  programs  under  which  contract  authority  or  funds 

were  impounded  during  1973  include  the  Community  Mental  Health 

55 
Centers  Act,    which  was  terminated  by  order  of  the  Director  of 

the  National  Institute  of  Mental  Health  on  February  23,  1973  although 

the  President  had  earlier  vetoed  an  amendment  to  the  Act  on  the 

ground  that  Congress  was  insisting  fiscal  1973  funds  "must  be  spent," 

56 
and  Congress  had  overridden  his  veto;   Title  VT  of  the  Public  Health 

57 
Service  Act  (Hill -Burton);   Title  IX  of  the  Public  Health  Service 

58  59 

Act;   Sections  301  and  308  of  the  Public  Health  Service  Act; 


55 
1*2  U.  S.  C.  §§  2688  -  2688d,  2688u. 

56 

116  Cong.  Rec.  20876  (1970)  (Veto  Message  of  President  Nixon). 
In  National  Council  of  Community  Mental  Health  Centers ,  Inc.  v 
Weinberger,  36I  F.  Supp.  697,  099,  903  (D.  D.  C.  1973),  the 
plaintiffs  prevailed.  The  suit  involved  $52  million  in  available 
funds  appropriated  by  continuing  resolution. 

57 

Florida  v.  Weinberger,  D.  D.  C,  Civ.  Action  No.  2151-73,  filed 
December  6,  1973  (pending). 

58 
1*2  U.  S.  C.  ii  299  et  sea..  The  total  for  fiscal  1973  was  approximately 
$101  million.  Secretary  Weinberger  was  ordered  to  obligate  these 
funds  in  National  Association  of  Regional  Medical  Programs ,  Inc. 
v.  Weinberger,  D.  D.  C,  Civ.  Action  No.  1807-73,  February  7, 
1971*,  p.  1. 

59 

1*2  U.  S.  C.  §§  2l*l  and  2l*2f .  In  Association  of  American  Medical 

Colleges  v.  Weinberger,  D.  D.  C,  Civ.  Action  No.  1830-73, 
Secretary  Weinberger  was  ordered  to  obligate  $112  million  under 
these  sections. 
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21. 


Section  770  of  the  Public  Health  Service  Act,  as  amended  by  -che 

60 
Comprehensive  Health  Manpower  Training  Act  of  1971;   Section  772 

61 
of  the  Public  Health  Service  Act,   as  amended  by  the  Comprehensive 

62 
Health  Manpower  Training  Act  of  1971;   Title  III  of  the  Comprehensive 

63  6k 

Alcohol  Abuse  Act  of  1970;   the  Nurse  Training  Act  of  1971;   and 

65 
the  attempted  closing  of  United  States  Public  Health  Service  Hospitals. 

£_ 

k2  U.  S.  C.  S  295f .  In  American  Association  of  Colleges  of  Podiatric 
Medicine  v.  Ash,  D.  D.  C,  Civ.  Action  No.  1139-73,  Director  Ash  of 
0.  M.  B.  was  ordered  to  obligate  approximately  $10  million  of 
impounded  funds.  Final  Order,  October  26,  1973?  P»  3« 

61 

k2   U.  S.  C.  §  201  et  seq_. 

62 

k2  U.  S.  C.  295f-2.  In  Association  of  American  Medical  Colleges 

v.  Weinberger,  D.  D.  C,  Civ.  Action  No.  179^-73 j  Secretary  Weinberger 

was  ordered  to  obligate  $28  million  under  section  772. 

63 

In  National  Association  for  Mental  Health,  Inc.  v.  Weinberger, 
D.  D.  C,  Civ.  Action  No.  1812-73,  Final  Order  and  Judgment, 
February  7,  197^>  Secretary  Weinberger  was  ordered  to  obligate 
and  allot  approximately  $35*+  million  under  this  program  pursuant 
to  k2   U.  S.  C.  II  21+1,  2l*2a,  2688j-2,  26880,  1*551,  and  1+571. 

6k 

k2   U.  S.  C.  I  296(a).  In  National  League  for  Nursing  v.  Ash, 
D.  D.  C,  Civ.  Action  No.  1316-73,  the  court  by  order  entered 
November  19,  1973 >   directed  the  obligation  of  $16.8  million  in 
impounded  funds  (out  of  a  total  appropriation  of  $38.5  million). 

65 

These  hospitals  are  maintained  pursuant  to  42  U.  S.  C.  s  2k^.     The 
Emergency  Health  Personnel  Act  Amendments  of  1972,  Pub.  L.  No. 
92-585,  86  Stat.  1292  had  forbidden  their  termination  by  the 
Secretary  of  H.  E.  W.  without  consultation  with  Congress.  An 
attempt  to  close  six  of  the  eight  Public  Health  Service  Hospitals 
was  enjoined  in  Seafarers  International  Union  of  North  America, 
AFL-CIO  v.  Weinberger,  D.  D.  C,  Civ.  Action  No.  1077-73  (July  30, 
1973)  and  Wall  v.  Weinberger,  D.  D.  C,  Civ.  Action  No.  1^73-73 
(July  30,  1973). 

(22) 


22. 

Education  programs  under  which  contract  authority  or 

funds  were  impounded  during  fiscal  1973 ,  and  the  impoundments  held 

unlawful,  include  Title  HI -A  of  the  National  Defense  Education 

66 
Act,   under  which  the  Commissioner  of  Education  allotted  to  the 

states  a  total  of  $2  million  out  of  an  appropriation  of  $50  million; 

,  68 
the  Library  Services  and  Construction  Act  of  1956,   under  which  the 


67 


Administration  impounded  the  sum  of  $51,770,000,  being  the  difference 

between  the  President's  budget  request  and  the  Congressional  appro- 

69 
priation;   Titles  I,  II,  and  III  of  the  Elementary  and  Secondary 


55 

20  u.  s.  c.  §§  y+i  -  i+1+5. 
67 

People  of  the  State  of  Illinois  ex  rel.  Bakalis  v.  Weinberger, 
368  F.  Supp.  721,  723  (N.  D.  111.,  1973);  Minnesota  v.  Weinberger, 
C.  D.  Minn.,  No.  ^073  Civ.  313,  June  27,  1973;  Arkansas  v. 
Weinberger,  E.  D.  Ark.,  Civ.  No.  LR-73-C-120,  June  22,  1973; 
Washington  v.  Weinberger ,  N.  D.  111.,  Civ.  A.  No.  73C-l6^2, 
October  25,  1973;  Massachusetts  v.  Weinberger,  D.  D.  C,  Civ. 
Action  No.  1308-73  (consolidated  with  District  of  Columbia  v. 
Weinberger,  Civ.  Action  No.  1322-73),  July  26,  1973;  State  of 
Kansas  v.  Weinberger,  D.  Kan.,  Civ.  Action  No.  T-53^6Tstate  of 
Ohio  v.  Weinberger,  S.  D.  Ohio,  Civ.  Action  No.  73-3^3;  Tennessee 
v.  Weinberger,  N.  D.  Term.,  Civ.  Action  No.  7-38.  The  $50  million 
in  fiscal  year  1973  funds  involved  in  these  suits  was  released 
pursuant  to  decisions  in  these  suits. 

68 

20  U.  S.  C.  §  351  et  seq. 

69 

These  funds  were  released  following  court  challenges  in  Louisiana 
v.  Weinberger,  E.  D.  La.,  Civ.  Action  No.  73-1763,  November  30, 
1973;  State  of  Oklahoma  v.  Weinberger,  W.  D.  Okla.,  Civ.  Action 
No.  73-V425-C,  June  30,  1973;  New  York  v.  Weinberger,  N.  D.  N.  Y., 
Civ.  No.  73-CV  I131;  Massachusetts  v.  Weinberger,  D.  Mass.,  Civ. 
Action  No.  73-3169F. 
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70  71 

Education  Act  of  1965  >   the  Vocational  Education  Act  of  1963, 

72 
and  the  Adult  Education  Act  of  1966>   under  which  programs  the 

73 

Administration  refused  to  allot  $380  million;   Title  V  of  the 

Elementary  and  Secondary  Education  Act  of  19&5,  under  which  the 

Administration  impounded  approximately  $15  million  out  of  an 

lh 
appropriation  of  $53  million;   Section  k20   of  the  Higher  Education 

75 
Act  of  1965,   under  which  the  Commissioner  of  Education  failed  to 

76 
issue  regulations  and  process  applications;   Title  VI -B  of  the 


70 

20  U.  S.  C.  I  2^1  (a)  et  seq. 

71 

20  U.  S.  C.  si  12^1  et  seq. 

72 

20  U.  S.  C.  I  1201  et  seq,. 

73 

Pennsylvania  v.  Weinberger ,  D.  D.  C,  Civ.  Action  No.  1125-73, 
.Findings  of  Fact  and  Conclusions  of  Law,  June  28,  1973,  Order 
and  Judgment,  November  21,  1973;  Minnesota  v.  Weinberger,  C.  D. 
Minn.,  No.  U-73  Civ.  313  (E.  S.  E.  A.,  Title  I);  Stateof  Alabama 
v.  Weinberger,  N.  D.  Ala.,  Civ.  Actions  No.  1*101 -N,  U103N,  and 
UlO^iH 

Ik 

Commonwealth  of  Pennsylvania  v.  Weinberger,  367  F.  Supp.  1378, 
13b6,  n.  39  (D.  D.  C.  1973). 

75 

20  U.  S.  C.  §  1070e-l. 

76 

National  Association  of  Collegiate  Veterans ,  Inc.  v.  Ottina, 

D.  D.  C,  Civ.  Action  No.  3^9-73,  Findings  of  Fact  and  Conclusions 

of  Law,  April  2,  1973. 
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77 
Education  of  the  Handicapped  Act,   under  which  the  Commissioner 

78 
of  Education  failed  to  allot  the  sum  of  $26  million;   and  the 

79 

Indian  Education  Act,    under  which  the  plaintiffs  successfully- 
sought  to  require  the  Secretary  of  H.  E.  W.  to  promulgate  and 
cause  to  be  published  guidelines  specifying  the  form,  content, 
and  manner  of  applications  for  payments  pursuant  to  the  Act  and 
to  process  applications  pursuant  to  the  Act,  and  to  require  the 

President  of  the  United  States  to  appoint  members  to  the  National 

80 
Advisory  Council  on  Indian  Education. 

Economic  Opportunity  Act  of  196^.  In  the  budget  message 

for  fiscal  year  197^,  the  President  proposed  to  transfer  certain 

81 
functions  of  the  Office  of  Economic  Opportunity  to  other  agencies 

and  to  request  no  funds  for  fiscal  year  197^  for  purposes  of  section 


77 

20  U.  S.  C.  §§  lUll  -  lUl4. 

78 

Texas  v.  Weinberger,  W.  D.  Tex.,  Civ.  Action  No.  A-73-CA-162, 
September  28,  1973- 

79 

Title  IV,  Pub.  L.  No.  92-318,  86  Stat.  33^. 

80 

Minnesota  Chippewa  Tribe  v.  Carlucci ,  D.  D.  C,  Civ.  Action  No. 
175-73*  consolidated  with  Redman  v.  Ottina,  D.  D.  C,  Civ.  Action 
No.  628-73,  Order  of  May  8,  1973.  The  case  against  the  President 
was  dismissed  as  moot  after  he  appointed  the  members  of  the  Council. 

8l 

The  Budget  of  the  United  States  Government,  Fiscal  Year  197^, 
p.  122. 
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25. 

82 
221  of  the  Economic  Opportunity  Act  of  196U.    On  the  same  day, 

a  memorandum  was  issued  to  all  0.  E.  0.  regional  offices  regarding 

83 
the  termination  of  section  221  funding.    On  March  15,  1973, 

0.  E.  0.  issued  a  further  instruction  announcing  that  Community 

Action  Agencies  should  thereafter  use  0.  E.  0.  funds  only  for  the 

purpose  of  phasing  out  their  activities.    The  attempt  to  dismantle 

0.  E.  0.  activity  by  this  means  was  held  unlawful  in  a  suit  filed 

85 
in  the  Federal  District  Court  for  the  District  of  Columbia, 

although  a  decision  handed  down  on  the  same  day  in  the  Federal 

District  Court  in  Illinois  held  that  the  actions  of  the  defendants 

86 
did  not  go  beyond  the  law.    The  Administration  complied  with  the 

District  of  Columbia  decision. 

B2 


Section  221  is  codified  as  k2  U.  S.  C.  §  28o8. 

83 

Local  2677,  A.  F.  G.  E.  v.  Phillips ,  358  F.  Supp.  60,  65  -  66. 

8U 

0.  E.  0.  Instruction  6730-3  (March  15,  1973). 

85 

Local  2677,  A.  F.  G.  E.  v.  Phillips,  358  F.  Supp.  60,  70-83 
(D.  D.  C.  1973);  cf.  Williams  v.  Phillips,  D.  D.  C,  Civ. 
Action  No.  73-1676,  June  11  and  25,  1973. 

86 

Local  28l6,  Office  of  Economic  Opportunity  Employees  Union, 
A._F.  G.  E.a  A.  F.  L.  -  C.  I.  0.  v.  Phillips,  36O  F.  Supp. 
1092,  1103  (N.  D.  111.,  1973). 
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Miscellaneous .  Other  impoundment  actions  resulting  in 

litigation  included  the  failure  to  obligate  $239  million  for  the 

87 
Summer  Neighborhood  Youth  Corps  Program;   the  halting  of  work  on 

the  Cross-Florida  Barge  Canal  and  the  impoundment  by  0.  M.  B.  of 

$150,000  appropriated  by  Congress  to  support  the  preparation  of  an 

88 
Environmental  Impact  Statement  regarding  the  Canal  project;   and 

the  President's  decision  not  to  implement  a  comparability  pay 

adjustment  for  federal  employees  pursuant  to  the  Federal  Pay 

89 
Comparability  Act. 


87 

lj-2  U.  S.  C.  i  2771  (Supp.  II  1972).  The  funds  were  released 
following  the  court  decision  in  favor  of  plaintiffs  in  Community 
Action  Programs  Executive  Directors  Association  of  New  Jersey,  Inc. 
v.  Ash,  D.  N.  J.,  Civ.  Action  No.  889-73,  June  29,  1973. 

88 

Canal  Authority  of  the  State  of  Florida  v.  Callaway,  M.  D.  Fla., 
No.  71-92-Civ.-J,  Opinion  and  Judgment,  January  31,  197^,  pp.  9, 
lkt   28-31.  The  Court  held  the  President  had  no  general  executive 
power  to  terminate  the  project,  although  he  could  halt  it 
temporarily.  Director  Ash  of  0.  M.  B.  was  ordered  to  release 
the  funds  for  the  Environmental  Impact  Statement. 

89 

5  U.  S.  C.  §  5301  et  seq.  (1970).  The  District  of  Columbia 
Court  of  Appeals  heTd  the  President's  action  to  be  unauthorized 
in  National  Treasury  Employees  Union  v.  Nixon,  ^92  F.  2d  587 
(D.  C.  Cir.  197U). 
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C.    Statements  by  the  President  and  other  executive 

officers  with  respect  to  the  President's  role  in  impoundment. 

The  prepared  testimony  of  Deputy  Attorney  General  Joseph 
T.  Sneed,  submitted  on  February  6,  1973  to  two  Senate  Subcommittees, 
stated: 


"Depending  upon  the  particular  statute 
involved,  delegations  of  authority  within  the 
Executive  Branch,  and  the  purpose  of  impounding, 
funds  may  be  impounded  by  the  action  of  a 
departmental  official,  the  Office  of  Management 
and  Budget,  or  the  President  himself  ....  Most 
impounding  actions  are  taken  by  or  at  the  direction 
of  the  Office  of  Management  and  Budget,  subject  to 
the  President's  overall  supervision.   Ultimately, 
the  power  —  and  the  responsibility  —  to  impound 
funds  rests  with  the  President."  90 


Mr.  Sneed 's  oral  testimony  was  to  the  same  effect. 


90 

Impoundment  of  Appropriated  Funds  by  the  President,  Joint  Hearings 
before  the  Ad  Hoc  Subcommittee  on  Impoundment  of  Funds  of  the 
Committee  on  Government  Operations  and  the  Subcommittee  on 
Separation  of  Powers  of  the  Committee  on  the  Judiciary,  United 
States  Senate,  93rd  Congress,  1st  Session,  p.  364. 

91 

Id.,  at  359.  (28) 


28. 


The  1974  Budget,  submitted  by  the  President  to  the 

Congress  in  January,  1973,  stated: 

"At  the  President's  direction,  an  urgent 
search  was  conducted  to  uncover  every  possible 
way  in  which  the  prospective  surge  in  spending 
could  be  controlled  ....   The  Departments  and 
Agencies  and  the  Executive  Office  of  the  President 
were  all  involved.  After  lengthy  deliberation, 
consideration,  and  reconsideration,  a  series  of 
actions  were  approved.   The  results  are  presented 
below."  92 

The  series  of  actions  referred  to  included  "program  reductions  and 

terminations,"  which  were  impoundments  made  in  fiscal  year  1973  and 

93 
proposed  for  fiscal  years  1974  and  1975. 

Explaining  the  practice  of  establishing  budgetary  reserves, 
the  Office  of  Management  and  Budget  stated: 


"It  is  .  .  .  necessary  to  insure  flexibility 
in  case  circumstances  change.   Under  certain  cir- 
cumstances (for  example,  if  developments  indicate 
that  an  agency  will  not  require  all  the  authority 
made  available  during  the  immediate  fiscal  year, 
or  if  use  of  the  authority  might  conflict  with 
other  laws),  'reserves'  are  established  by  the 
Director  of  Office  of  Management  and  Budget  (under 
authority  delegated  by  the  President)  to  withhold 
some  of  these  amounts  not  needed.   Such  reserves  may 
be  released  subsequently,  if  necessary,  but  only  for 
the  purposes  of  the  appropriation."  '^ 


92 

The  Budget  of  the  United  States  Government,  Fiscal  Year  1974,  p. 48. 

93 

Id.,  pp.  50-57. 
94 

The  United  States  Budget  in  Brief,  Fiscal  Year  1974,  p.  59. 
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On  July  22,  1969,  in  connection  with  the  signing  of  the 
second  Supplemental  Appropriations  Act  of  1969,  President  Nixon 

directed  all  Department  and  Agency  Heads  to  reduce  spending  for 

95 
fiscal  year  1970  by  $3.5  billion.     Shortly  thereafter,  President 

Nixon  announced  an  intention  to  follow  his  own  expenditure  ceiling 

of  $192.9  billion,  rather  than  the  ceiling  of  from  $191.9  to  $193.9 

billion,  plus  Congressional  additions,  set  by  Congress. 

On  November  14,  1969,  the  President  issued  a  memorandum  to 
the  heads  of  executive  departments  and  agencies,  in  connection  with 
his  signing  a  continuing  resolution  on  appropriations.   He  reaffirmed 
his 


"intention  not  to  spend  in  this  fiscal  year 
any  funds  appropriated  in  excess  of  my  budget- 
ary estimates  of  April  this  year.   No  commit- 
ments will  be  made  to  spend  these  additional 
appropriations  until  the  Congress  has  completed 
action  on  all  appropriation  bills  and  revenue 
measures.   ...  I  direct  you  to  make  no  commit- 
ments at  this  time  which  will  lead  to  spending 
in  excess  of  the  1970  outlay  ceiling  which  the 
Director  of  the  Bureau  of  the  Budget  communicated 
to  you  at  my  direction."  "7 
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Weekly  Compilation  of  Presidential  Documents,  Vol.  5,  p.  1021  (1969) 

Weekly  Compilation  of  Presidential  Documents,  Vol.  5,  p.  1142,  1759 
(1969). 
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Weekly  Compilation  of  Presidential  Documents,  Vol.  5,  p.  1603, 

November  17,  1969. 
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On  October  6,  1970,  the  President  released  a  statement 
upon  allowing  the  Emergency  Community  Facilities  Act  of  1970  to 
become  law  without  his  signature.   He  stated: 


"I  have  not  signed  this  measure  because  I 
very  deeply  disapprove  of  it.   ...  If  Congress 
refuses  to  make  such  reductions  [in  funding  levels], 
I  must  and  will  act  to  avoid  the  harmful  fiscal  con- 
sequences of  this  legislation.   I  will  be  compelled 
to  withhold  any  overfunding."  *° 


On  July  26,  1972,  the  President  transmitted  to  Congress  a 

message  urging  the  enactment  of  a  spending  ceiling  of  $250  billion 

99 
for  fiscal  year  1973.    On  August  16,  1972,  in  vet' ing  the  Labor-HEW 

Appropriation  Bill  for  fiscal  year  1973,  the  President  stated: 


"I  also  urge  that  the  Congress,  in  drawing 
up  a  new  measure,  provide  that  the  line  items  in 
the  bill  should  not,  in  the  aggregate,  exceed  my 
budget  request.   This  could  be  accomplished  either 
by  revising  the  recommendations  for  each  of  the 
items,  or  by  including  a  general  provision  in  the 
bill  which  would  limit  spending  to  this  overall 
aggregate  amount."  100 
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Weekly  Compilation  of  Presidential  Documents,  Vol.  6,  p.  1343. 

99 

Weekly  Compilation  of  Presidential  Documents,  Vol.  8,  p.  1176. 

100 

Weekly  Compilation  of  Presidential  Documents,  Vol.  8,  p.  1241. 


(31) 


31. 


A  revised  1973  Labor-HEW  appropriations  measure  was  pocket  vetoed, 
and  the  programs  were  funded  by  means  of  continuing  resolutions  of 
Congress. 

On  October  23,  1972,  in  connection  with  a  visit  to  White 
Plains,  New  York,  the  President  stated,  "During  the  coming  week 
there  will  be  a  number  of  vetoes.   If  there  are  big  spending  bills 
which  I  must  sign  for  policy  reasons,  I  also  promise  to  exercise  my 

full  legal  powers  to  hold  down  these  appropriations,  or  reduce  others 

102 
to  make  room  for  the  new  programs." 

On  November  22,  1972,  the  President  transmitted  a  letter  to 
Administrator  William  Ruckelshaus  of  the  Environmental  Protection 
Agency,  directing  him  not  to  allot  among  the  States  the  maximum  amounts 
provided  by  Section  207  of  the  Federal  Water  Pollution  Control  Act 

Amendments  of  1972,  but  rather  to  allot  no  more  than  $2  billion  for 

,  103 
fiscal  year  1973  and  no  more  than  $3  billion  for  fiscal  year  1974. 
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Weekly  Compilation  of  Presidential  Documents,  Vol.  8,  p.  1578. 
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Weekly  Compilation  of  Presidential  Documents,  Vol.  8,  p.  1553. 
See  also  Weekly  Compilation  of  Presidential  Documents,  Vol.  8, 
p.  1598. 
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Printed  at  p.  15a  of  Joint  Appendix  filed  in  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia  Circuit,  in  City  of  New  York 
v.  Train,  F.2d  (D.C.  Cir.  January  23,  1974),  cert,  granted, 
U.S.     ,  April  29,  1974. 
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On  January  31,  1973,  at  a  Presidential  news  conference, 
the  President  stated: 


"The  constitutional  right  for  the  President 
of  the  United  States  to  impound  funds  and  that  is 
not  to  spend  money,  when  the  spending  of  money  would 
mean  either  increasing  prices  or  increasing  taxes     n, 
for  all  the  people,  that  right  is  absolutely  clear." 


The  President  has  recently  reaffirmed  his  commitment  to  the 
desirability  of  keeping  expenditures  within  the  limits  set  forth  in 
the  budget  proposed  by  the  executive  branch. 
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Weekly  Compilation  of  Presidential  Documents,  Vol.  9,  pp.  109-110. 

105 

Weekly  Compilation  of  Presidential  Documents,  Vol.  10  (week  ending 
Saturday,  June  1,  1974),  pp.  555-56;  see  also  id.,  pp.  550-51  (1974), 
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D.   Congressional  actions  dealing  with  impoundment 
during  the  present  Administration. 

Several  Congressional  committees  and  subcommittees  have 

held  hearings  relating  to  executive  impoundment  of  funds  during  the 

106 
Nixon  Administration. 


106 

Principal  source  materials  are  Executive  Impoundment  of  Appropriated 

Funds,  Hearings  Before  the  Subcommittee  on  Separation  of  Powers  of 
the  Committee  on  the  Judiciary,  United  States  Senate,  92nd  Congress, 
1st  Session,  March  23,  24  and  25,  1971  (hereafter  1971  Senate  Hear- 
ings) ;  Impoundment  of  Appropriated  Funds  by  the  President,  Joint 
Hearings  before  the  Ad  Hoc  Subcommittee  on  Impoundment  of  Funds  of 
the  Committee  on  Government  Operations  and  the  Subcommittee  on 
Separation  of  Powers  of  the  Committee  on  the  Judiciary,  United 
States  Senate,  93rd  Congress,  1st  Session,  on  S.373,  January  30 
and  31,  and  February  1,  6  and  7,  1973  (hereafter  1973  Senate  Hear- 
ings) ;  and  Impoundment  Reporting  and  Review,  Hearings  before  the  Com- 
mittee on  Rules,  House  of  Representatives,  93rd  Congress,  1st  Session, 
March  28,  29,  April  4,  5,  May  7,  8,  14  and  21,  1973  (hereafter  1973 
House  Hearings) . 

Other  hearings  include  those  held  before  the  Subcommittee  on  Housing 
and  Urban  Affairs  of  the  Senate  Committee  on  Banking,  Housing  and 
Urban  Affairs,  March  3  to  4,  1971,  concerning  withholding  of  funds 
for  Housing  and  Urban  Developments  programs  for  fiscal  year  1971; 
House  Committee  on  Agriculture,  January  29  to  31,  1973,  on  H.R.  2107, 
a  bill  to  reinstate  the  Rural  Environmental  Assistance  Program,  and 
other  similar  bills;  Senate  Committee  on  Agriculture  and  Forestry, 
February  1,  2,  5  and  6,  1973,  concerning  executive  impoundment  of 
funds  for  farm  and  rural  programs;  House  Committee  on  Agriculture, 
February  5,  1973,  on  H.R.  1975,  a  bill  to  amend  the  Emergency  Loan 
Program  under  the  Consolidated  Farm  and  Rural  Development  Act,  and 
for  other  purposes;  House  Committee  on  Agriculture,  February  19, 
1973,  on  H.R.  3219  and  H.R.  3298,  identical  bills  to  restore  the 
rural  water  and  sewer  grant  program  under  the  Consolidated  Farm 
and  Rural  Development  Act;  House  Committee  on  Agriculture, 
February  26,  27,  28  and  March  13,  14,  15  and  20,  1973,  on  H.R.  2276, 
H.R.  5683,  and  S.394;  Subcommittee  on  Equal  Opportunities,  House 
Committee  on  Education  and  Labor,  February  7,  8  and  27,  March  19  and 
20,  1973,  on  the  proposed  elimination  of  O.E.O.  and  related  legisla- 
tion; and  various  other  hearings  before  the  House  Committees  on 
Appropriations  and  on  Public  Works. 

(34) 
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Congress  enacted  a  number  of  statutes  in  response  to 
the  impoundment  practices  of  the  Administration.  The  statutes 
fall  into  the  following  categories. 

Reporting  statutes.   The  Federal  Impoundment  and  Informa- 
tion Act,  enacted  on  October  27,  1972,  required  that  if  any  funds 
were  appropriated  and  then  partially  or  completely  impounded,  the 

President  was  to  transmit  promptly  to  the  Congress  and  to  the 

107 
Comptroller  General  of  the  United  States  a  report  of  that  action. 

On  January  19,  1973,  the  Congress  enacted  H.  J.  Res.  1,  requiring 

the  President  to  transmit  to  Congress  not  later  than  February  10, 

1973,  all  impoundment  reports  then  due.   On  February  5,  1973,  the 

President  submitted  to  the  Congress  the  first  impoundment  report 

108 
required  by  law. 

109 
On  March  8,  1973,  H.  J.  Res.  345  was  enacted  into  law, 

requiring  the  President  to  submit  impoundment  reports  to  Congress 

on  a  quarterly  basis.   The  Office  of  Management  and  Budget  transmitted 

six  reports  to  the  Congress  pursuant  to  the  Federal  Impoundment  and 


107  Pub.  L.v  No.  92-599,  §  402,  86  Stat.  1325. 

108 

38  Fed.  Reg.  3474,  119  Cong.  Rec.  S2012. 

109 

Pub.  L.  No.  93-9. 
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110 
Information  Act ,  providing  information  as  to  budgetary  reserves . 


Specific  limitations  on  impoundment.  The  Congress  has  also 
clarified  the  duty  of  the  executive  with  respect  to  impoundment  of 

funds  by  changes  in  the  language  of  some  appropriations  bills.   The 

111 
Labor-HEW  appropriations  legislation  for  fiscal  year  1974,     for 

example,  contains  the  provision  that  "not  to  exceed  $400  million  .  .  . 

may  be  withheld  from  obligation  and  expenditure."  The  appropriation 

language  also  specifies  that  no  individual  appropriation  provision 

112 
may  be  reduced  by  more  than  5%.   In  addition,  the  conference  report 

establishes  dollar  limitations  for  the  reductions  that  may  be  made  to 

specified  programs.   In  the  last  two  reports  filed  pursuant  to  the 

Impoundment  and  Information  Act,  the  Office  of  Management  and  Budget 

has  included  a  table  demonstrating  that  Administration  impoundments 

for  the  Department  of  Health,  Education  and  Welfare  and  related  agen- 

HO 

38  Fed  Reg.  3474,  119  Cong.  Rec.  S2012  (reserves  as  of  January  29, 
1973);  38  Fed.  Reg.  12137,  119  Cong.  Rec.  S3845  (reserves  as  of 
April  14,  1973);  38  Fed.  Reg.  19582  (reserves  as  of  June  30,  1973); 
38  Fed.  Reg.  29390,  119  Cong.  Rec.  S20301  (reserves  as  of  September 
30,  1973);  39  Fed.  Reg.  7708,  119  Cong.  Rec.  S4616  (reserves  as  of 
February  4,  1974);  and  119  Cong.  Rec.  S7602  (reserves  as  of  April  20, 
1974). 

Pub.  L.  No.  93-192.   This  approach  was  not  unprecedented.  The  fiscal 
1970  Labor-HEW  appropriations  bill  had  limited  expenditures  to  98%  of 
appropriations,  provided  that  no  figure  could  be  cut  by  more  than  15%. 
Act  of  March  5,  1970,  Pub.  L.  No.  91-204,  §  410,  84  Stat.  48.  Presi- 
dent Nixon  had  vetoed  an  earlier  1970  Labor-HEW  bill  as  inflationary. 
116  Cong.  Rec.  1365-67  (1970).   A  1973  Labor-HEW  appropriations  bill 
giving  the  President  authority  to  impound  $1.2  billion,  provided  that 
no  program  could  be  reduced  by  more  than  13%,  was  pocket  vetoed. 
8  Weekly  Compilation  of  Presidential  Documents  1578  (1972) . 
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H.R.  Rep.  93-682. 

(36) 
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113 
cies  have  remained  within  these  statutory  limits. 


Mandatory  language.   Numerous  bills  have  also  been  intro- 
duced, and  several  enacted,  to  include  mandatory  spending  language  in 
appropriations  measures.   The  Rural  Environmental  Assistance  Program 

and  the  Consolidated  Farm  and  Rural  Development  Act,  for  example, 

114 
were  among  the  first  measures  to  "take  on  mandatory  armor." 

The  Administration  had  impounded  funds  under  both  programs. 

Tying  expenditures  to  release  of  impounded  funds.  A  pro- 
vision of  the  Foreign  Assistance  Act  of  1971  prohibited  the  obliga- 
tion or  expenditure  of  funds  available  under  that  Act,  and  the 


113 
114 


119  Cong.  Rec.  S4617;  119  Cong.  Rec.  S7604. 

Note,  "The  Likely  Law  of  Executive  Impoundment,"  59  Iowa  L.  Rev. 
50,52  (1973);  Fisher,  "Congressional  Remedies  for  Impoundment  of 
Funds,"  Library  of  Congress,  Congressional  Research  Service  (1972), 
pp.  2-7.   See  H.R.  3298,  93rd  Cong.,  1st  Sess.  (1973),  directing 
the  Secretary  of  Agriculture  to  spend  funds  in  the  amounts  appro- 
priated under  the  Consolidated  Farm  and  Rural  Development  Act. 
A  Presidential  veto  of  this  measure  was  sustained  on  April  10,  1973. 
1973  Cong.  Q.  874.   A  comparable  directive  was  contained  in  H.R.  2107, 
93rd  Cong.,  1st  Sess.  (1973)  (Rural  Environmental  Assistance  Program).  See 
S.394  (dealing  with  Rural  Electrification  Act  of  1936),  S.388  (Soil 
Conservation  and  Domestic  Allotment  Act),  S.635  (Highway  Trust  Fund), 
H.R.  3573  (same),  H.R.  2107  (Soil  Conservation  and  Domestic  Act), 
S.505  (Federal-Aid  Highway  Act  of  1973),  S.1440  (HUD  programs), 
Amendment  No.  454  to  H.R.  9590  (Treasury  and  Post  Office  Appropria- 
tion Bill),  S.2907  (General  Education  Provisions  Act). 
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Foreign  Military  Sales  Act,  unless  certain  funds  withheld  from  the 
Departments  of  Agriculture,  HEW,  and  HUD  were  released.     The 
domestic  funds  in  question  were  released. 


"Sense  of  Congress"  provisions.   In  some  cases,  Congress 
has  passed  statutes  including  a  provision  expressing  the  sense  of 

Congress  that  funds  appropriated  pursuant  to  the  Act  not  be  impounded 

v   u   „     .117 
by  the  Executive. 

Removal  of  claimed  statutory  authority  for  impoundments. 
Congress  has  also  removed  or  declined  to  re-enact  claimed  statutory 
authority  for  the  impoundments  by  the  Nixon  Administration.   On 
April  30,  1973,  the  Economic  Stabilization  Act  of  1970  was  amended 


115 
116 


117 


Act  of  February  7,  1972,  Pub.  L.  No.  92-226,  §  658,  86  Stat.  32. 

118  Cong.  Rec.  H4098  (daily  ed.  May  3,  1972).   A  similar  provision 
was  offered  as  an  amendment  to  the  Foreign  Aid  Authorization  Bill 
in  1973.   119  Cong.  Rec.  S2431-33  (daily  ed.  Feb.  8,  1973); 
118  Cong.  Rec.  at  84583-85  (daily  ed.  June  11,  1973). 

E.g.,   23  U.S.C.  §  101(c).   This  provision  is  part  of  the  Federal- 
Aid  Highway  Act,  involved  in  State  Highway  Commission  of  Missouri 
v.  Volpe,  479  F.2d  1099  (8th  Cir.  1973)  and  other  impoundment  deci- 
sions under  that  statute.   See  also  Sense  of  the  Congress  regarding 
Continued  Funding  of  Housing,  Housing  Assistance,  and  Community 
Development  Programs,  Committee  on  Banking,  Housing  and  Urban 
Affairs,  United  States  Senate,  to  accompany  S. Con. Res.  57,  93rd  Congress, 
1st  Session,  S.  Rep.  No.  93-518,  November  15,  1973. 

Simple  as  well  as  joint  resolutions  have  been  introduced.  E.g., 
H.Res.  305,  359,  360,  382,  383,  439  and  440  (public  works  projects); 
H.Res.  858,  859,  860,  871,  881,  882,  901  and  942  (water  waste  facil- 
ity grants,  farm  operating  loan  program);  H.Res.  919,  932,  934,  935, 
936,  944,  962,  964  and  966  (rural  electrification  program);  S.Res.  58 
(public  works);  S.Res. 116  and  134  (health  and  environmental  protection); 
S.Res.  131  (urban  programs);  S.Res.  135  (medical  training). 

(38) 
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to  prohibit  the  use  of  the  Act  as  a  basis  for  executive  impoundment 

118 
of  funds.    The  Administration  had  claimed  that  the  broad  powers 

over  the  national  economy  granted  by  the  Act  to  the  President  con- 
stituted a  source  of  power  to  impound  funds  so  as  to  control  infla- 
tion. 

Although  the  Congress  had  enacted  expenditure  ceilings  for 

119 
each  of  the  fiscal  years  1969,  1970,  and  1971,     it  declined  to  do 

120 
so  for  subsequent  fiscal  years.     Part  of  the  reason  appears  to 

have  been  a  reluctance  to  grant  the  executive  branch  any  basis  for 

121 
impounding  funds  as  a  means  of  staying  within  the  expenditure  ceiling. 

Budget  and  impoundment  control  legislation.   The  two  most 
important  Congressional  responses  to  the  impoundment  actions  of  the 
Administration  have  been  in  the  direction  of  (a)  providing  for  Con- 
gressional disapproval  of  executive  impoundments  and  (b)  creating 
Budget  Committees  and  a  Legislative  Budget  Office  within  the  Congress, 


118 

Act  of  April  30,  1973,  Pub.  L.  No.  93-28,  §  4,  87  Stat.  28. 

x*  Act  of  June  28,  1968,  Pub.  L.  No.  90-364,  §  202,  82  Stat.  271;  Act 
of  July  22,  1969,  Pub.  L.  No.  91-47,  §  401,  83  Stat.  82;  Act  of 
July  6,  1970,  Pub.  L.  No.  91-305,  §  501,  84  Stat.  406. 

120 

On  July  25,  1973,  the  House  adopted  a  spending  ceiling  with  propor- 
tional cut-back  formula  (119  Cong.  Rec.  H6626) ,  but  the  Senate  did 
not  concur. 

121 

See  e.g.,  Hearings  on  Public  Works  for  Water  and  Power  Development 

and  Atomic  Energy  Commission  Appropriations  (Part  6) ,  before  the 

Committee  on  Appropriations,  House  of  Representatives,  92d  Congress, 

1st  Session  13  (1971). 

(39) 


39. 

so  as  to  re-establish  Congressional  control  over  the  budget,  and 
afford  a  procedure  for  ordering  spending  priorities  within  the 
framework  of  a  total  budget.   Legislation  to  achieve  both  of  these 

goals  was  approved  by  a  House-Senate  Conference  Committee  on  June  5, 

122 
1974,    and  at  this  writing  it  is  expected  that  the  proposed  legis- 
lation will  be  presented  to  both  Houses  of  Congress  during  the  month 

of  June,  1974.  It  contains  a  comprehensive  system  of  Congressional 

123 
controls  over  impoundment  of  funds  by  the  executive  branch. 

122 

Congressional  Budget  and  Impoundment  Control  Act  of  1974,  H.R.  Rep. 

No.  93-1101,  93rd  Congress,  2d  Session,  Conference  Report  to  accom- 
pany H.R.  7130.  June  ^1>  1974.  Antecedents  of  the  impoundment  con- 
trol features  of  this  legislation  included  S.373,  passed  by  the 
Senate  three  times  (119  Cong.  Rec.  S6696,  S12169,  S8871) ,  and 
H.R.  5193  (1973),  which  became  H.R.  8480,  passed  by  the  House 
(119  Cong.  Rec.  H6626) . 


123 


The  legislation,  entitled  "Congressional  Budget  and  Impoundment 
Control  Act  of  1974,"  distinguishes  among  various  types  of  execu- 
tive actions  falling  under  the  general  heading  of  impoundments.  It 
permits  routine  reservations  "solely  to  provide  for  contingencies, 
or  to  effect  savings  whenever  savings  are  made  possible  by  or  through 
changes  in  requirements  or  greater  efficiency  of  operations."  It  re- 
quires the  President  to  request  the  rescission  of  all  or  part  of  an 
appropriation  which  he  determines  is  unnecessary  to  carry  out  the 
full  objectives  and  scope  of  a  program  or  which  should  not  be  obli- 
gated for  fiscal  policy  or  other  reasons.   Both  Houses  of  Congress 
must  pass  a  rescission  bill  if  the  President  is  to  terminate  or 
cancel  a  program  or  delay  the  obligation  of  one-year  appropriations. 
The  legislation  also  delegates  to  the  President  a  limited  authority 
to  defer  the  obligation  of  multi-year  appropriations  for  a  period 
not  to  exceed  the  expiration  of  the  fiscal  year  in  which  they  are 
deferred.  The  President  must  notify  Congress  that  he  proposes  to 
defer  budget  authority,  and  the  deferral  is  subject  to  the  disappro- 
val of  either  House  of  Congress.  No  authority  is  granted  to  terminate 
or  cancel  a  program. 

The  President  is  required  to  notify  Congress  by  the  tenth  of  each  month 
the  amount  of  budget  authority  which  is  being  reserved  or  deferred, 
including  amounts  which  he  has  proposed  to  be  rescinded  or  deferred. 

At  this  writing,  it  is  expected  that  the  proposed  legislation  and 
Conference  Committee  Report  will  be  available  in  printed  form  on 
June  12,  1974. 
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II.   Impoundment  as  grounds  for  Presidential  impeachment. 

A.   Precedent. 

The  impoundment  of  funds  by  the  executive  branch  has  not 
been  at  issue  in  any  past  impeachment  proceeding  under  the  Federal 
Constitution.   Some  English  impeachment  cases  appear  to  have  involved 
issues  somewhat  similar  to  those  presented  by  executive  impoundment  of 
funds,  in  the  sense  that  they  arose  in  the  context  of  failure  of 
executive  officials  to  spend  appropriations  as  directed  by  Parliament. 
When  Michael  de  la  Pole,  Earl  of  Suffolk,  was  impeached  in  1386,  one 

of  the  charges  was  that  he  had  failed  to  expend  a  sum  which  Parliament 

125 
had  directed  be  used  for  the  relief  of  the  City  of  Gaunt  (Ghent). 

Item  3  of  the  charges  alleged,  "Whereas  a  tax  was  granted  by  the 

Commons  in  the  last  Parliament  to  be  expended  according  to  a  certain 

form  demanded  by  the  said  Commons,  and  assented  to  by  the  King  and 

Lords,  and  not  otherwise;  yet  the  monies  thence  arising  were  expended 

in  another  manner,  so  that  the  Sea  was  not  guarded  as  it  was  ordered 

to  have  been;  whence  many  mischiefs  have  already  happened."1  ° 
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Omitted. 
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Howell's  State  Trials  (Cobbett  Coll.)  89,  94. 

126 

Id.  at  93. 
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Among  the  charges  against  Lord  Treasurer  Middlesex  in 

1624  was  that  he  failed  to  maintain  the  office  of  Ordnance  although 

127 
money  had  been  appropriated  for  that  purpose.    Sir  Edward  Seymour, 

Treasurer  of  the  Navy,  was  impeached  in  1680  for  applying  funds  to 

purposes  other  than  those  for  which  they  had  been  appropriated.   An 

appropriations  act  had  provided  that  the  sums  appropriated  were 

"for  the  building,  the  guns,  rigging,  and  other  furnishing  of  . . . 

thirty  ships  of  war,  and  to  no  other  intent  or  purpose  whatsoever." 

128 
Seymour  lent  out  part  of  the  money  at  eight  percent  interest. 

The  relevance  of  these  English  precedents  to  the  question 
whether  impoundment  constitutes  grounds  for  impeachment  under  the 
United  States  Constitution  may  be  thought  to  be  limited.   The 
President's  actions  here  are  claimed  to  be  based  upon  his  powers 
granted  by  our  written  Constitution  and  upon  alleged  authority  to 
withhold  granted  by  statutes. 

Each  of  the  three  English  cases  mentioned  above  occurred 
prior  to  the  establishment  of  Parliamentary  supremacy,  and  each  was 
thus  brought  in  the  context  of  a  historical  struggle  with  the  Crown 
where  impeachment  was  often  the  only  practical  recourse. 


127 

Howell's  State  Trials  (Cobbett  Coll.)  1183,  1239("most  of  these 
monies  issued.  .  .were  for  wages  and  allowances  of  officers,  and 
little  or  nothing  for  stores  and  provisions.  .  .[rendering] 
Ireland  wholly  disfurnished") . 

128 

Howell's  State  Trials  (Cobbett  Coll.)127,  128-129. 
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B.   Constitutional  arguments  for  impoundment  as  grounds  for 
Presidential  impeachment. 


The  Constitutional  question  posed  by  the  actions  of  the 
President  with  respect  to  impoundment  is  whether  those  actions 
exceed  the  Constitutional  bounds  of  the  powers  of  the  executive 
branch,  and  the  office  of  the  President  of  the  United  States,  in 
derogation  of  the  powers  of  the  legislative  branch  of  government; 
or,  otherwise  stated,  whether  the  President,  by  his  directives 
with  respect  to  impoundment  of  funds,  has  behaved  in  a  manner 
grossly  incompatible  with  the  proper  function  and  purpose  of  his 
office. 

Several  provisions  of  the  United  States  Constitution  may 
be  though  relevant  to  a  full  consideration  of  this  issue,  including 
the  following: 


Article  I,  Section  1.   All  legislative 
powers  herein  granted  shall  be  vested  in  a 
Congress  of  the  United  States,  which  shall 
cosnsist  of  a  Senate  and  House  of  Representatives. 

Article  I,  Section  7,  clause  2.   Every 
Bill  which  shall  have  passed  the  House  of 
Representatives  and  the  Senate,  shall,  before 
it  become-  a  Law,  be  presented  to  the  President 
of  the  United  States;  If  he  approve  he  shall 
sign  it,  but  if  not  he  shall  return  it  with 
his  Objections  to  that  House  in  which  it 
shall  have  originated,  who  shall  enter  the 
Objections  at  large  on  their  Journal,  and 
proceed  to  reconsider  it.   If  after  such 
reconsideration  two  thirds  of  that  House 
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shall  agree  to  pass  the  Bill,  it  shall  be 
sent,  together  with  the  Objections,  to  the 
other  House,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two  thirds 
of  that  House,  it  shall  become  a  Law. 

...  If  any  Bill  shall  not  be  returned  by 
the  President  within  ten  Days  (Sundays 
excepted)  after  it  shall  have  been  presented 
to  him,  the  Same  shall  be  a  Law,  in  like  Manner 
as  if  he  had  signed  it,  unless  the  Congress  by 
their  Adjournment  prevent  its  Return,  in  which 
Case  it  shall  not  be  a  Law. 

Article  I,  Section  7,  clause  3.   Every  Order, 
Resolution,  or  Vote  to  which  the  Concurrence  of 
the  Senate  and  House  of  Representatives  may  be 
necessary  . , .  shall  be  presented  to  the  President 
of  the  United  States;  and  before  the  Same  shall 
take  Effect,  shall  be  approved  by  him,  or  being 
disapproved  by  him,  shall  be  repassed  by  two 
thirds  of  the  Senate  and  House  of  Representatives, 
according  to  the  Rules  and  Limitations  prescribed 
in  the  Case  of  a  Bill, 

Article  I,  Section  8,  clause  1.   The  Congress 
shall  have  Power  to  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pay  the  Debts  and  provide 
for  the  common  Defence  and  general  Welfare  of  the 
United  States  ...  . 

Article  I,  Section  8,  clause  18.   [The  Congress 
shall  have  Power]  To  make  all  Laws  which  shall  be 
necessary  and  proper  for  carrying  into  Execution 
the  foregoing  Powers,  and  all  other  Powers  vested 
by  this  Constitution  in  the  Government  of  the  United 
States,  or  in  any  Department  or  Officer  thereof. 

Article  I,  Section  9,  clause  7.   No  Money 
shall  be  drawn  from  the  Treasury,  but  in 
Consequence  of  Appropriations  made  by  Law  ...  . 

Article  II,  Section  1,  clause  1.   The 
executive  Power  shall  be  vested  in  a  President 
of  the  United  States  of  America. 
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Article  II,  Section  3.   .  .  .[The  President] 
shall  from  time  to  time  give  to  the  Congress 
Information  of  the  State  of  the  Union,  and 
recommend  to  their  Consideration  such  Measures 
as  he  shall  judge  necessary  and  expedient;  ... 
he  shall  take  Care  that  the  Laws  be  faithfully 
executed. . .  . 

Amendment  V.   No  person  shall  ...  be  deprived 
of  life,  liberty,  or  property,  without  due  process 
of  law  ...  . 

It  has  been  argued  that  executive  impoundment  of  legislative 
appropriations  contravenes  the  Constitution  in  several  respects: 

1.   The  Constitution  provides  that  all  legislative  powers 
of  the  government  are  vested  in  Congress  (Article  I,  Section  1). 
The  Constitution  expressly  defines  the  legislative  power  to  include 
the  power  to  tax  "to  pay  the  Debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States"  (Article  I,  Section  8, 
clause  1)  and  to  enact  all  laws  necessary  and  proper  to  carry  out 
that  granted  power  (Article  I,  Section  8,  clause  8).   The  appropria- 
tions clause  (Article  I,  Section  9,  clause  7)  confirms  that  determining 

what  Treasury  funds  shall  be  spent  for  is  an  aspect  of  the  law-making 

129 
function. 
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See  United  States  v.  Butler,  297  U.  S.  1  (1936);  Helvering  v.  Davis , 
301  U.  S.  619,  644-45  (1937). 
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Based  upon  these  provisions,  several  courts  have  held 

that  impoundment  --a  decision  not  to  spend  funds  on  a  particular 

program  --  is  a  legislative,  not  an  executive,  function,  which  cannot 

130 
lawfully  be  exercised  by  the  President  or  his  subordinate  officials. 

It  is  arguable  that  the  "executive"  power  includes  some  spending  dis- 
cretion, so  as  to  promote  efficient  management,  but  the  courts  have 

generally  ruled  that  such  discretion  ought  not  to  be  exercised  so  as 

131 
to  defeat  the  purpose  of  Congress  in  enacting  a  program;   otherwise 
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Guadamuz  v.  Ash,  D.  D.  C. ,  Civ.  Action  No.  155-73,  Memorandum 
Opinion  of  December  28,  1973,  pp.  20-22;  Local  2677  A.  F.  G.  E.  v. 
Phillips,  358  F.  Supp.  60,  77  (D.  D.  C.  1973);  Oklahoma  v.  Weinberger, 
W.  D.  Okla.,  No.  C-73-425C,  Declaratory  Judgment,  Permanent  Injunction 
and  Mandatory  Writ  of  June  30,  1973,  p.  7.   See  also  Kendall  v.  United 
States  ex  rel.  Stokes,  37  U.  S.  (12  Pet.)  524,  613  (1838). 

131 

This  has  been  the  rationale  adopted  most  frequently  in  recent 
judicial  decisions  overturning  impoundment  actions  of  the  Nixon 
Administration.   In  State  Highway  Commission  of  Missouri  v.  Volpe, 
479  F.  2d  1099,  1118  (8th  Cir.  1973),  for  example,  the  Court  held 
that  although  the  Secretary  of  Transportation  might  properly  with- 
hold the  authority  to  obligate  apportioned  funds  under  the  Federal- 
Aid  Highway  Act  for  program-related  reasons,  he  could  not  do  so 
"for  reasons  allegedly  related  to  the  status  of  the  economy  and  the 
need  to  control  inflationary  pressures."  The  District  Court  had 
assigned  the  same  reason  for  its  decision.   347  F.  Supp.  950,  954 
(W.D.  Mo.,  1972).   In  Sioux  Valley  Empire  Electric  Association, Inc. 
v.  Butz,  367  F.  Supp.  686,  696  (D.S.D.,  1973),  the  Court  stated, 
"It  is  true  that  the  Executive  is  entrusted  with  the  responsibility 
of  effecting  savings  in  administering  Congressional  programs.  ... 
But  this  must  not  be  accomplished  at  the  expense  of  the  program. 
The  President  can  trim  the  fat,  but  he  must  not  disturb  the  meat." 
See  also  cases  cited  in  n.  149,  infra. 
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the  power  to  make  laws  would  be  no  more  than  the  power  to  make  horta- 

132 
tory  declarations  of  national  policy,  and  Congress'  power  of  the  purse 

would  be  made  subject  to  an  overriding  executive  power.   Congressional 
intent  with  respect  to  the  level  of  funding  for  a  program  may  vary  from 
case  to  case,  but  when  the  executive  power  is  used  to  terminate  a 
statutory  program  altogether,  the  result  is  unlikely  to  have  been  in- 
tended by  Congress.   It  would  be  impossible  for  Congress  effectively 

to  carry  out  its  specific  Constitutional  directives  --  e.g.,  to  spend 

133  134 

for  the  general  welfare,   or  to  raise  and  support  armies  --  without 

the  power  to  compel  the  expenditure  of  money. 

As  the  Supreme  Court  stated  in  the  Steel  Seizure  Case, 
Youngs town  Sheet  &  Tube  Co.  v.  Sawyer: 

"In  the  framework  of  our  Constitution,  the 
President's  power  to  see  that  the  laws  are  faith- 
fully executed  refutes  the  idea  that  he  is  to  be 
a  lawmaker.   The  Constitution  limits  his  functions 
in  the  lawmaking  process  to  the  recommending  of  laws 
he  thinks  wise  and  the  vetoing  of  laws  he  thinks  bad. 
And  the  Constitution  is  neither  silent  nor  equivocal 
about  who  shall  make  the  laws  which  the  President  is 
to  execute.   ...The  Founders  of  this  Nation  entrusted 
the  law  making  power  to  the  Congress  alone  in  both 
good  and  bad  times."135 
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Article  I,  Section  9,  clause  7. 

133 

Article  I,  Section  8,  clause  1. 

134 

Article  I,  Section  8,  clause  12. 

135 

343  U.  S.  579,  587-89  (1952). 
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If  impoundments  are  justified  by  reference  to  funding  levels 

136 
proposed  in  the  President's  annual  budget,    or  Administration  plans 

137 
for  termination  of  certain  program,    or  alternative  legislation 


136 

See  statements  of  President  Nixon  quoted  above,  pp. 29-32, 

and  letter  from  Secretary  Weinberger  to  Senator  Magnuson,  quoted 

above,  p. 19. 

In  1971,  the  Administration  deferred  work  on  certain  public  works 
projects  which  had  been  added  by  Congress  to  the  appropriation  re- 
quested by  the  Administration,  but  proceeded  with  projects  requested 
by  the  Administration.   O.M.B.  Deputy  Director  Weinberger,  in  testi- 
mony before  a  House  Committee,  stated,  "Given  the  necessity  for  re- 
trenchment in  some  areas,  I  think  it  is  inevitable  that  the  President 
would  feel  that  the  items  he  included  were  items  that  should  be  re- 
leased first."  Hearings  on  Public  Works  for  Water  and  Power  Develop- 
ment and  Atomic  Energy  Commission  Appropriations  (Part  6),  before  the 
House  Committee  on  Appropriations,  92nd  Congress,  1st  Session,  p.  22 
(1971). 

137 

One  example  is  the  proposed  use  of  appropriations  for  the  Office  of 
Economic  Opportunity  to  phase  out  various  programs.   With  respect 
to  the  withholding  of  funds  for  various  H.U.D.  programs,  Secretary 
Ronmey  noted,  in  testimony  before  a  Senate  Committee,  that  the  pro- 
grams were  "scheduled  for  termination."  Hearings  on  the  Withholding 
of  Funds  for  Housing  and  Urban  Development  Programs,  Fiscal  Year 
1971,  before  the  Senate  Committee  on  Banking,  Housing,  and  Urban 
Affairs,  92nd  Congress,  1st  Session,  pp.  163,  165  (1971). 
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138 
proposed  by  the  Administration,    it  may  be  argued  the  executive 

exceeds  its  proper  role  under  the  provisions  empowering  it  to 

"recommend"  measures. 
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In  a  letter  dated  March  9,  1971,  to  Rep.  Clement  Zablocki,  O.M.B. 
Deputy  Director  Weinberger  stated: 

"This  is  in  response  to  your  letter  to  Mr.  Schultz  concerning 
funds  for  HUD's  water  and  sewer  program. 

This  Administration  shares  your  concern  over  the  public 
facility  needs  of  cities  such  as  Cudahy.   However,  the  President 
firmly  believes  that  revenue  sharing  represents  a  much  more  ef- 
fective way  of  helping  local  governments  provide  for  local  needs 
than  the  narrowly- focused  categorical  grant  programs  which  now 
exist.   His  budget  for  1972  calls  for  the  establishment  of  seven 
revenue- sharing  programs  -  including  one  for  urban  community 
development  -  with  a  combined  annual  funding  of  $16  billion." 

Reprinted  in  1971  Senate  Hearings,  p.  310. 

In  testimony  before  a  Senate  Committee  in  March  of  1971,  Secretary 
Rornney  stated  that  funds  were  being  withheld  from  certain  HUD  pro- 
grams in  anticipation  of  the  President's  proposal  for  revenue 
sharing.   Hearings  on  Withholding  of  Funds  for  Housing  and  Urban 
Development  Programs,  Fiscal  Year  1971,  before  the  Senate  Committee 
on  Banking,  Housing  and  Urban  Affairs,  92nd  Congress,  1st  Session, 
p.  159  (1971). 

HUD  Secretary  Romney  similarly  explained  in  his  speech  of 
January  8,  1973  announcing  the  housing  moratorium,  that  "we 
have  ordered  a  temporary  holding  action  on  new  commitments 
for  water  and  sewer  grants,  open  space  grants,  and  public 
facility  loans  until  these  activities  are  folded  into  the 
Special  Revenue  Sharing  program." 

Remarks  Prepared  for  Delivery  by  George  Romney,  Secretary,  U.  S. 
Department  of  Housing  and  Urban  Development,  at  the  29th  Annual 
Convention  Exposition  of  the  National  Association  of  Home  Builders, 
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It  may  also  be  argued  that  executive  impoundments  contra- 

139 
vene  the  veto  procedure  established  by  the  Constitution.    Under  the 


138  [cont'd] 

Houston,  Texas,  January  8,  1973. 

However,  on  February  1,  1973,  in  hearings  held  by  two  Senate  Sub- 
committees, the  following  exchange  occurred  between  Senator  Chiles 
and  Roy  L.  Ash,  then  Director-Designate  of  the  Office  of  Management 
and  Budget: 

"Senator  CHILES.  But  none  of  the  money  that  is  being  impounded 
or  reserved  or  withheld  today  is  because  the  Administration  expects 
Congress  to  pass  some  different  program? 

Mr.  ASH.  None  is  for  that  purpose." 

1973  Senate  Hearings,  269,  285. 
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In  a  Memorandum  of  Points  and  Authorities  in  Support  of  Motion  for 
Preliminary  Injunction,  in  National  Association  of  Collegiate 
Veterans  v.  Ottina,  D.  D.  C. ,  Civ.  Action  No.  349-73,  plaintiffs 
successfully  argued  that  a  Presidential  request  for  a  recission 
(cancellation  of  a  previous  appropriation  of  funds)  could  not 
empower  the  President  to  impound  the  funds,  without  the  "potential 
embarrassment  of  a  public  veto  message  and  the  risk  of  a  congressional 
veto  override."  Similarly,  plaintiff  in  Georgia  v.  Nixon,  414  U.S. 
810  (original  jurisdiction,  motion  for  leave  to  file  complaint 
denied,  October  9,  1973)  argued  that  impoundment  of  education,  highway 
and  water  pollution  funds  due  to  the  State  of  Georgia  had  exceeded 
the  "narrowly  circumscribed. . .role  of  the  Presidency  in  the  law- 
making process."  Motion  for  Leave  to  File  Complaint,  Complaint, 
and  Brief  in  Support  of  Motion  (October  Term,  1972,  No.  63, 
original),  p.  24.   Cf.  Housing  Authority  of  the  City  and  County  of 
San  Francisco  v.  United  States  Department  of  Housing  and  Urban 
Development,  340  F.  Supp.  654,  656  (N.D.Cal.,  1972). 
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Constitution,  the  President  does  not  have  item  veto  power,  yet  if  the 
executive  can  choose  the  portions  of  a  program  for  which  it  will  re- 
lease funds,  the  effect  is  the  same  as  that  of  an  item  veto. 
Similarly,  the  Constitution  provides  the  President  with  only  a  qualified. 


140 

There  is  a  Constitutional  procedure  by  which  the  President  may  make 
known  his  objection  to  a  certain  item  in  a  bill.   If  the  President 
returns  a  bill  to  Congress  he  is  required  to  note  his  objections, 
and  the  House  in  which  the  bill  originated  is  required  to  enter  the 
objections  on  its  Journal.   This  Constitutional  procedure  appears 
to  have  been  intended  to  afford  the  possibility  of  re-enactment  of 
the  measure  with  the  objectionable  portions  deleted.   As  James 
McHenry  stated  to  the  Maryland  House  of  Delegates  in  1787, 

"The  Negative  given  to  the  President. .. [reflected]  the 
hope  that  a  Revision  of  the  Subject  and  the  objections 
offered  against  it  might  contribute  in  some  instances  to 
perfect  those  regulations  that  inattention  or  other  motives 
had  at  first  rendered  imperfect." 

3  The  Records  of  the  Federal  Convention  of  1787  (M.  Farrand  ed., 
1927)  148.   See  also  The  Federalist,  No.  73  (Modern  Library  ed. , 

pp.  477,  480. 
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not  an  absolute,  veto;  yet  if  the  President  impounds  funds  for  a 

legislative  program  passed  over  his  veto,  the  effect  is  the  same  as 

141         ,  *    , 

that  of  an  absolute  veto.    An  asserted  power  of  the  President  to 

impound  funds  in  his  sole  discretion  is  difficult  to  reconcile  with 
the  veto  provisions  of  the  Constitution. 

2.   It  has  been  argued  that  the  President's  refusal  to 

expend  sums  appropriated  by  Congress  constitutes  a  failure  to  take 

142 
care  that  the  laws  be  faithfully  executed.   This  has  been  the 
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The  alternatives  of  giving  the  executive  an  absolute  veto,  or 
requiring  a  vote  of  three- fourths  to  override  a  veto,  were  con- 
sidered and  rejected  by  the  Federal  Convention  of  1787.   1  The 
Records  of  the  Federal  Convention  of  1787  (M.  Farrand  ed. ,  1927) 
94  (absolute  veto  unanimously  rejected);  2  id.  295,  298,  569, 
585-87  (3/4  override  replaced  by  2/3).   The  qualification  of  the 
veto  was  intended  to  permit  the  revision  and  repassage  of  mea- 
sures vetoed.   See  1  J.  Story,  Commentaries  on  the  Constitution, 
§888. 

142 

Article  II,  Section  3. 
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143 
holding  In  several  recent  cases  concerning  impoundment. 


The  vast  majority  of  decisions  on  impoundment  suggest 
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E.g.,  Commonwealth  of  Pennsylvania  v.  Lynn,  362  F.  Supp.  1363,  1369, 
1372  (D.  D.  C,  1973);  Local  2677,  A.  F.  G.  E.  v.  Phillips,  358  F. 
Supp.  60,  67-68  (D.  D.  C. ,  1973);  National  Council  of  Community 
Mental  Health  Centers,  Inc.  v.  Weinberger,  361  F.  Supp.  897,  901 
(D.  D.  C,  1973);  Community  Action  Programs  Executive  Directors 
Association  of  New  Jersey,  Inc.  v.  Ash,  D.  N.  J.,  Civ.  Action 
No.  899-73);  National  Treasury  Employees  Union  v.  Nixon,  492 
F.  2d  587,  604  (1974). 

A  variant  of  this  argument  is  that  if  Congress  by  statute  imposes  a 
duty  upon  an  inferior  official  of  the  executive  branch,  a  Presidential 
directive  causing  the  inferior  official  to  breach  that  duty  interferes 
improperly  with  the  relation  between  Congress  and  the  subordinate  ex- 
ecutive officer.   See  Memorandum  to  the  President:   Authority  to 
Reduce  Expenditures,  Bureau  of  the  Budget,  October,  1961,  in  1973 
Senate  Hearings  338-340;  Kendall  v.  United  States  ex  rel.  Stokes, 
37  U.  S.  (12  Pet.)  524,  613  (1838);  Wiener  v.  United  States, 
357  U.  S.  349,  353,  356  (1958);  Humphrey's  Executor  v.  United 
States,  295  U.  S.  602,  629,  (1935).   Cf.  Prepared  Statement  of 
Joseph  T.  Sneed,  Deputy  Attorney  General,  in  1973  Senate  Hearings 
364,  368;  Myers  v.  United  States,  272  U.  S.  52  (1926).   Myers, 
Humphrey's  Executor,  and  Wiener,  commonly  known  as  the  "removal" 
cases,  deal  with  the  question  whether  it  is  for  the  President 
or  for  Congress  to  determine  the  terms  of  removal  of  members  of 
independent  commissions.   Funds  appropriated  for  use  by  an 
independent  regulatory  agency  have  been  impounded  during  the 
Nixon  Administration.   See  "Answer  to  Questions  Concerning  Im- 
poundment of  Funds  for  the  Federal  Trade  Commission,"  in  1973 
Senate  Hearings  at  496,  and  testimony  of  Roy  L.  Ash,  Director  of 
Office  of  Management  and  Budget,  id.  at  481,  492  ff. 
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that  as  a  matter  of  Constitutional  law,  there  is  substantial  merit  to 
the  arguments  that  some  of  the  actions  of  the  present  Administration 
with  respect  to  impoundment,  notably  those  which  terminated  or  sub- 
stantially curtailed  a  statutory  program  on  the  basis  of  Administration 
proposals  or  priorities,  involved  an  improper  encroachment  upon 
Congress*  legislative  power.   In  determining  whether  these  actions 
warrant  impeachment  of  the  President,  the  Members  of  the  Committee 
may  wish  to  consider  as  well  the  arguments  advanced  to  support  these 
actions. 
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Arguments  presented  on  behalf  of  executive  to  justify 
impoundments  of  the  present  Administration. 


As  part  of  the  quarterly  reports  required  by  the  Federal 
Impoundment  and  Information  Act,  the  Office  of  Management  and  Budget 
includes  a  statement  of  the  reasons  for  each  budgetary  reserve 
(impoundment).   The  list  of  reasons  attached  to  the  report  of  im- 
poundments as  of  April  20,  1974,  included  the  following: 


"1.   'To  provide  for  contingencies'  (31  U.  S.  C. 
665(c)  (2)  ). 

"2.   'To  effect  savings  whenever  savings  are 
made  possible  by  or  through  changes  in  requirements, 
greater  efficiency  of  operations,  or  other  develop- 
ments subsequent  to  the  date  on  which  such  (funds 
were)  made  available'  (31  U.  S.  C.  665(c)  (2)  ). 

"3.   'To  reduce  the  amount  of  or  to  avoid 
requesting  a  deficiency  or  supplemental  appropria- 
tion in  cases  of  appropriations  available  for 
obligation  for  only  the  current  year  (31  U.  S.  C.  665 
(c)  (1)  ) .   This  explanation  includes  amounts  anti- 
cipated to  be  used  to  absorb  or  partially  absorb  the 
costs  of  recent  pay  raises  granted  pursuant  to  law. 

"4.   'To  achieve  the  most  effective  and 
economical  use'  of  funds  available  for  periods 
beyond  the  current  fiscal  year  (31  U.  S.  C.  665 
(c)  (1)  ) .   This  explanation  includes  reserves 
established  to  carry  out  the  Congressional  intent 
that  funds  provided  for  periods  greater  than  one 
year  should  be  so  apportioned  that  they  will  be 
available  for  the   future  periods . 

"5.   Temporary  deferral  pending  the  establish- 
ment of  administrative  machinery  (not  yet  in  place) 
or  the  obtaining  of  sufficient  information  (not  yet 
available)  to  apportion  the  funds  properly  and  to 
insure  that  the  funds  will  be  used  in  'the  most 


(55) 


55. 


effective  and  economical'  manner  (31  U.  S.  C.  665  (c) 
(1)  ) .   This  explanation  includes  reserves  for  which 
apportionment  awaits  the  development  by  the  agency  of 
approved  plans,  designs,  specifications. 

"6.  The  President's  constitutional  duty  to 
'take  care  that  the  laws  be  faithfully  executed' 
(U.  S.  Constitution,  Article  II,  Section  3): 

"6a.  Obligation  at  this  time  of  the  amount  in 
reserve  is  likely  to  contravene  law  regarding  the 
environment ;  or  the  amount  in  reserve  is  being  held 
pending  further  study  to  evaluate  the  environmental 
impact  of  the  affected  projects  (activities)  as 
required  by  law. 

"6b.  Existing  tax  laws  and  the  statutory 
limitation  on  the  national  debt  are  not  expected  to 
provide  sufficient  funds  in  the  current  and  ensuing 
fiscal  years  to  cover  the  total  of  all  outlays  in 
these  years  contemplated  by  the  individual  acts  of 
Congress. 

"6c.  Action  taken  consistent  with  the  President's 
responsibility  to  help  maintain  economic  stability 
without  undue  price  and  cost  increases. 

"6d.  Amount  apportioned  reflects  the  level  of 
obligations  implicitly  approved  by  the  Congress  in 
its  review  of  and  action  on  the  appropriation  required 
to  liquidate  obligations  under  existing  contract 
authority. 

"  ...  7.   The  President's  constitutional  authority 
and  responsibility  as  Commander  in  Chief  (U.  S. 
Constitution,  Article  II,  Section  2). 

"8.   The  President's  constitutional  authority 
and  responsibility  for  the  conduct  of  foreign  affairs 
(U.  S.  Constitution,  Article  II,  Section  2)."  144 
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119  Cong.  Rec.  S  7604  (daily  ed.  May  9,  1974).   The  references  to 
31  U.  S.  C.  §  665  (c)  are  to  the  Anti-Deficiency  Act  of  1950, 
discussed  below  at  pp.  68-69. 
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These  arguments,  together  with  others  which  have  been 

advanced  in  the  various  court  proceedings  to  meet  challenges  to 

executive  impoundments  during  the  present  Administration,  may  be 

broken  down  into  three  headings:   (1)   statutory  construction  of 

the  spending  statute,   (2)   duty  to  execute  seemingly  conflicting 

145 
statutes,  and  (3)   inherent  executive  power  to  impound. 

1.   Statutory  construction. 

The  Administration  has  argued  that  it  was  Congress'  in- 
tent, in  enacting  the  various  appropriation  or  authorization  statutes 
involved  in  recent  impoundment  controversies,  to  vest  the  executive 

branch  with  discretion  as  to  the  amount  of  funds  to  be  allotted  or 

146 
expended. 
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It  is  not  completely  clear  to  what  extent  the  Nixon  Administration 
has  relied  on  inherent  executive  power  to  justify  its  impoundment 
actions.   See  below,  pp.  75-78,  87. 
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As  Chief  Justice  Marshall  pointed  out  in  Wayman  v.  Southard,  23 
U.  S.  (10  Wheat.)  1,  44  (1825),  "The  difference  between  the 
departments  undoubtedly  is,  that  the  legislature  makes,  the 
executive  executes,  and  the  judiciary  construes  the  law,  but 
the  maker  of  the  law  may  commit  something  to  the  discretion  of 
the  other  departments,  and  the  precise  boundary  of  this  power  is 
a  subject  of  delicate  and  difficult  inquiry." 
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The  executive's  argument  based  on  an  analysis  of  the 

language  of  the  spending  statute  generally  has  not  prevailed, 

although  it  has  been  successful  in  at  least  two  cases,  including 

147 
one  of  the  first  of  the  recent  series  of  impoundment  decisions. 

Where  a  statute  has  used  the  word  "shall"  or  other  seemingly 

mandatory  language,  the  courts  have  generally  relied  on  textual 

analysis  to  find  that  the  statute  imposed  a  mandatory  duty  on  the 

148 
executive  officer  to  allot,  obligate  or  expend  the  funds.    Where, 

however,  the  language  of  a  statute  has  seemed  discretionary,  or 

left  doubt  as  to  its  meaning,  the  courts  have  more  often  relied  on 

the  legislative  history  of  the  statute  to  demonstrate  a  Congressional 
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Housing  Authority  of  the  City  and  County  of  San  Francisco  v.  United 
States  Department  of  Housing  and  Urban  Development,  340  F.  Supp. 
654,  656  (N.  D.  Cal. ,  1972)>  construing  a  provision  of  the  Housing 
Act  of  1937,  as  amended,  42  U.  S.  C.  §  1453  (b),  which  provided 
that  "the  Secretary  [of  H.  U.  D.]  may,  with  the  approval  of  the 
President,  contract  to  make  grants  under  this  subchapter  not  to 
exceed"  specified  amounts;  Brown  v.  Ruckelshaus ,  C.  D.  Cal.,  Civ. 
Action  No.  73-154-AAH,  September  7,  1973,  construing  the  Water 
Pollution  Control  Act  Amendments  of  1972  (dictum) .   In  State 
Highway  Commission  of  Missouri  v.  Volpe,  479  F.2d  1099,1118, 
1120  (8th  Cir.  1973),  a  dissenting  judge,  after  reviewing  the 
funding  mechanism  provided  under  the  Federal-Aid  Highway  Act  of 
1956,  the  legislative  history  of  the  statute,  and  historical 
practices  involving  impoundment  during  previous  Administrations, 
concluded  that  Congress  intended  the  Secretary  of  Transportation 
to  have  discretion  to  defer  the  availability  of  funds  under  the 
Act. 
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E.g.,  Berends  v.  Butz,  357  F.  Supp.  143,  150  (D.  Minn,  1973); 
Oklahoma  v.  Weinberger,  W.  D.  Okla. ,  No.  C-73-425C,  Declaratory 
Judgment,  Permanent  Injunction  and  Mandatory  Writ,  June  30,  1973, 

[more] 
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intent  to  mandate  spending. 


However,  in  a  number  of  cases  in  which  the  Administration 
has  not  prevailed,  the  courts  have  nonetheless  found  the  statutory 
language  unclear  as  to  whether  spending  was  mandatory.    Moreover, 


148  [cont'd.]  ,„  „         oq 

p.  2;  Texas  v.  Weinberger,  W.  D.  Tex.,  No.  A-73-CA  162,  September  28, 
1973.  Cf .  City  of  New  York  v.  Ruckelshaus ,  358  F.  Supp.  669,  675-77 
(D.  D.  Cv,  1973),  aff'd.,  City  of  New  York  v.  Train     F.2d  (D.  C. 
Cir.  January  23,  1974),  cert,  granted,    U.  S.     (April  29,  1974). 
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E.g.,  Louisiana  v.  Weinberger,  E.  D.  La.,  Civ.  Action  No.  73-1763, 
November  30,  1973;  Commonwealth  of  Pennsylvania  v.  Lynn,  362  F.  Supp. 
1363  (D  D.  C.  1973);  National  Council  of  Community  Mental  Health 
Centers,  Inc.  v.  Weinberger,  361  F.  Supp.  897  (D.  D.  C.  1973); 
Bennett  v.  Butz,  D.  Minn.,  No.  4-73  Civil  258,  June  25,  1973;  Berends 
v.  Butz,  35TTT  Supp.  143  (D.  Minn  1973);  Pealo  v.  Farmers  Home 
Administration,  361  F.  Supp.  1329  (D.  D.  C.  1973);  City  of  New  York 
v.  Train,  supTa  a.  148;  Campaign  Clean  Water,  Inc.  v.  Ruckelshaus, 
36lT.~Supp.  689,  698  (E.  D.  Va.  1973),  remanded,  Campaign  Clean 
Water,  Inc.  v.  Train,  489  F. 2d- 492  (4th  Cir.  December  10,  1973,  cert. 
granted,      U.S.     (April  29,  1974). 
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E  g   WaMonal  Council  of  Community  Mental  Health  Centers,  Inc.  v. 
Weinberger,   361  F.  Supp.  897,  902  (D.  D.  C.  1973)  (meaning  of 
statutory  language  "not  readily  apparent  on  its  face  nor  free  from 
doubt")'  Pealo  v.  Farmers  Home  Administration,  361  F.  Supp.  1320, 
1323  (d'  D  C7,  1973)   (statute  "susceptible  of  varying  interpreta- 
tions  regarding  the  mandatory  nature  of  the  language  employed  therein  ) ; 
City  of  New  York  v.  Train,  D.  C.  Cir.,  No.  73-1705,  January  23,  1974, 
p.  21.  cert,  grlntedl    U.  S.     (April  29,  1974)  (elimination  in 
Committe^~of  seemingly  mandatory  language  "a  source  of  confusion); 
Pennsylvania  v.  Weinberger,  367  F.  Supp.  1378,  1382  (D.  D.  C  1973) 
(statutory  provision  "not  on  its  face  an  unambiguous  command  to  spend  ) , 
Guadamuz  v.  Ash,  D.  D.  C,  Civ.  Action  No.  155-73,  Memorandum  Opinion 
of  December  28,  1973,  pp.  13,  14  (Administration  argument  "not 
totally  devoid  of  merit,"  meaning  of  provisions  unclear  ). 


(59) 


59. 


different  courts  have  on  occasion  reached  differing  results  in 

151 
construing  the  same  language  of  the  same  statute.     And  several 

courts  have  held  that  the  executive  did  have  some  spending  discretion 
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In  Campaign  Clean  Water,  Inc.  v.  Ruckelshaus,  361  F.  Supp.  689,  698 
(E.  D.  Va. ,  1973),  remanded,  Campaign  Clean  Water,  Inc.  v.  Train, 
F.2d   (4th  Cir.  1973),  cert,  granted,  U.  S.  4/29/74),  for  example, 
the  court  "respectfully  declined  [d]  to  adopt  [the]  interpretation" 
placed  upon  the  Federal  Water  Pollution  Control  Act  Amendments  of  1972 
by  the  courts  in  City  of  New  York  v.  Ruckelshaus ,  358  F.  Supp.  669, 
(D.  D.  C,  5/8/73),  aff  'd.,  City  of  New  York  v.  Train,  489  F.2d  492 
(D.  C.  Cir.  1/23/74),  cert,  granted ,   U.  S.     (4/29/74).   The 
District  Court  in  the  latter  case  held  that  the  E.  P.  A.  Administrator 
had  no  discretion  to  allot  less  than  the  full  amounts  appropriated 
under  the  Act,  while  in  the  former  case  it  was  held  that  the  Adminis- 
trator did  have  some  such  discretion.   Brown  v.  Ruckelshaus,  C.  D. 
Cal.,  Civ.  Action  No.  73-154-AAH,  September  7,  1973,  on  the  other 
hand,  seems  to  indicate  that  the  Administrator  has  virtually  complete 
spending  discretion  under  the  Act.   The  opinion  states,  "The  Court 
is  fully  aware  of  the  opposite  decisions  around  the  country.   With 
all  due  respect  to  the  judges  who  wrote  those  opinions,  we  believe 
they  are  not  correct.   ...  [W]e  feel  that  the  sponsors'  statements 
did  not  receive  proper  treatment  in  the  recent  contra  decisions." 
Opinion  reprinted  in  5  E.  R.  C.  1803,  1810. 

With  respect  to  the  Administration's  actions  involving  the  phase- 
out  of  certain  programs  of  the  Office  of  Economic  Opportunity  under 
the  Economic  Opportunity  Act  of  1964,  two  Federal  District  Courts 
reached  differing  conclusions  in  opinions  released  on  the  same  day 
(April  11,  1973).   Local  2677,  A.  F.  G.  E.  v.  Phillips,  358  F.  Supp. 
60,  70-83  (D.  D.  C. ,  1973)  (Administration  actions  unlawful);  Local 
2816,  0.  E.  0.  Employees  Union,  A.  F.  G.  E.  v.  Phillips,  360  F.  Supp. 
1092,  1095-96,  1103  (N.  D.  111.,  1973)  (Administration  actions  "do 
not  constitute  actions  that  go  beyond  the  law") . 
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under  the  statute  in  question,  although  it  had  been  exercised  for 

the  wrong  reasons,  or  had  been  exceeded  by  terminating  or  withholding 

152 
too  great  a  percentage  of  the  funds  appropriated  for  a  program. 


The  problems  of  statutory  construction  encountered  in  im- 
poundment cases  are  illustrated  by  the  action  challenging  the  Adminis- 
tration's failure  to  allot  the  full  amounts  authorized  under  the  Water 
Pollution  Control  Act  Amendments  of  1972.   The  water  pollution  cases, 
two  of  which  are  now  pending  before  the  Supreme  Court,  on  certiorari 
granted  from  decisions  adverse  to  the  government  position,  turn  upon 
a  construction  of  sections  205  and  207  of  the  1972  Act,  33  U.  S.  C. 
§§  1285  and  1287,  which  provide  as  follows: 
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E.g.,  Guadamuz  v.  Ash,  D.  D.  C. ,  Civ.  Action  No.  155-73,  Memorandum 
Opinion  of  December  28,  1973,  pp.  14-15,  (possible  discretion  in 
Secretary  to  limit  the  size  of  REAP,  but  not  to  terminate  program), 
20;  State  Highway  Commission  of  Missouri  v.  Volpe,  347  F.  Supp.  950, 
954  (W.  D.  Mo.  1972),  aff 'd.,  479  F.2d  1099,  1112,  1118  (8th  Cir. 
1973)  (prevention  of  inflation  of  wages  and  prices  in  the  national 
economy  held  not  a  permissible  reason  for  action  which  frustrates 
the  purposes  and  standards  of  the  Act) ;  Oklahoma  v.  Weinberger,  W. 
D.  Okla. ,  No.  Civ.  73-425C,  Declaratory  Judgment,  Permanent  In- 
junction and  Mandatory  Writ,   June  30,  1973,  p.  7;  Commonwealth  of 
Pennsylvania  v.  Lynn,  362  F.  Supp.  1363,  1371-72  (D-  D.  C.  1973); 
Pealo  v.  Farmers  Home  Administration,  361  F.  Supp.  1320,  1323-24 
(D.  D.  C.  1973);  Berends  v.  Butz,  357  F.  Supp.  143,  151-152  (D.  Minn. 
1973);  Sioux  Valley  Empire  Electric  Association,  Inc.  v.  Butz,  367 
F.  Supp.  686,  696  (D.  S.  D. ,  1973).  Cf.  Campaign  Clean  Water,  Inc. 
v.  Train,  F.2d  (4th  Cir.  December  10,  1973),  cert,  granted ,   U.  S. 
(April  29,  1974),  slip  opinion  at  26-27  (case  remanded  for  evidentiary 
hearing  on  question  whether  improper  factors  were  taken  into  account 
by  executive  in  exercising  a  conceded  discretion  as  to  spending) ; 
Texas  v.  Fri,  W.  D.  Tex.,  Civ.  Action  No.  A-73-CA-38,  Opinion  of 
October  2,  1973,  p.  5   (Administrator  retained  some  discretion  in  the 
rate  of  spending  "to  ease  inflationary  pressures."). 
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"ALLOTMENT 

Section  205  (a)  Sums  authorized  to  be 
appropriated  pursuant  to  section  207  for 
each  fiscal  year  beginning  after  June  30, 
1972,  shall  be  allotted  by  the  Administrator 
not  later  than  the  January  1st  immediately 
preceding  the  beginning  of  the  fiscal  year 
for  which  authorized,  except  that  the  allot- 
ment for  fiscal  year  1973  shall  be  made  not 
later  than  30  days  after  the  date  of  enactment 
of  the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.   Such  sums  shall  be 
allotted  among  the  States  by  the  Administrator 
in  accordance  with  the  regulations  promulgated  by 
him,  in  the  ratio  that  the  estimated  cost  of 
constructing  all  needed  publicly  owned  treatment 
works  in  each  State  bears  to  the  estimated  cost 
of  construction  of  all  needed  publicly  owned 
treatment  works  in  all  of  the  States.   For  the 
fiscal  years  ending  June  30,  1973  and  June  30, 
1974,  such  ratio  shall  be  determined  on  the 
basis  of  table  III  of  House  Public  Works 
Committee  Print  No.  92-50.   Allotments  for 
fiscal  years  which  begin  after  the  fiscal 
year  ending  June  30,  1974  shall  be  made  only 
in  accordance  with  a  revised  cost  estimate 
made  and  submitted  to  Congress  in  accordance 
with  Section  1375  (b)  of  this  title  and  only 
after  such  revised  cost  estimate  shall  have 
been  approved  by  law  specifically  enacted 
after  October  18,  1972. 

Section  205  (b)  (1)  Any^  sums  allotted  to 
a  State  under  subsection  (a)  of  this  section 
shall  be  available  for  obligation  under  section 
1283  of  this  title  on  and  after  the  date  of  such 
allotment.   Such  sums  shall  continue  available 
for  obligation  in  such  State  for  a  period  of  one 
year  after  the  close  of  the  fiscal  year  for  which 
such  sums  are  authorized.  Any  amounts  so  allotted 
which  are  not  obligated  by  the  end  of  such  one-year 
period  shall  be  immediately  reallotted  by  the 
Administrator,  in  accordance  with  regulations 
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promulgated  by  him,  generally  on  the  basis 
of  the  ratio  used  in  making  the  last  allotment 
of  sums  under  this  section.   Such  reallotted 
sums  shall  be  added  to  the  last  allotments 
made  to  the  States.   Any  sum  made  available 
to  a  State  by  reallotment  under  this  subsection 
shall  be  in  addition  to  any  funds  otherwise 
allotted  to  such  State  for  grants  under  this 
subchapter  during  any  fiscal  year. 

(2)   Any  sums  which  have  been  obligated 
under  section  1283  of  this  title  and  which 
are  released  by  the  payment  of  the  final  voucher 
for  the  project  shall  be  immediately  credited  to 
the  State  to  which  such  sums  were  last  allotted. 
Such  released  sums  shall  be  added  to  the  amounts 
last  allotted  to  such  State  and  shall  be  immediately 
available  for  obligation  in  the  same  manner  and  to 
the  same  extent  as  such  last  allotment. 

.  .  .  AUTHORIZATION 

Section  207.   There  is  authorized  to  be 
appropriated  to  carry  out  this  subchapter,  other 
than  sections  1288  and  1289  of  this  title,  for 
the  fiscal  year  ending  June  30,  1973,  not  to 
exceed  $5,000,000,000,  for  the  fiscal  year 
ending  June  30,  1974  not  to  exceed  $6,000,000,000 
and  for  the  fiscal  year  ending  June  30,  1975,  not 
to  exceed  $7,000,000,000."   (Emphasis  added.) 


The  question  presented  in  several  suits  arising  under 
this  statute  is  whether  the  Administrator  is  placed  under  a  mandatory 
duty  to  allot  (as  opposed  to  obligate)  the  full  amounts  authorized 
to  be  appropriated  by  section  207.   In  arguing  that  the  Administrator 
retains  some  discretion  at  the  allotment  stage,  the  Administration 
has  relied  upon  two  changes  in  language  which  were  made  by  a  Conference 
Committee  and  incorporated  in  the  final  Act  as  passed.   The  House  and 
Senate  versions  of  section  205(a)   had  stated,  "All  sums  authorized  to 
be  appropriated  .  .  .  shall  be  allotted  by  the  Administrator."  An 
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amendment  deleted  the  word  "all".   The  House  version  of  section  207 

"authorized  to  be  appropriated"  specific  sums  for  each  fiscal  year, 

which  were  to  be  allotted  by  the  Administrator  under  section  205(a). 

An  amendment  inserted  the  phrase  "not  to  exceed"  before  each  of  the 

153 
sums.     The  sponsor  of  the  amendments  stated  that  their  purpose  was 

to  "emphasize  the  President's  flexibility  to  control  the  rate  of 

154 
spending"  under  the  Act. 

The  courts  have  generally  held,  on  the  basis  of  the 
seemingly  mandatory  language  "shall  be  allotted"  in  section  205(a), 
that  the  Administrator  of  the  Act  has  no  discretion  at  the 
allotment  stage,  although  it  has  been  conceded  that  he  must  retain 
some  discretion  at  the  obligation  stage,  so  as  to  control  the  rate 
of  spending.   Without  canvassing  the  numerous  arguments  on  both 
sides  of  this  issue,  it  appears  that  the  Conference  amendments 
described  above  present  at  least  a  fair  question  as  to  the  intent 
of  Congress  under  the  Act.   The  Supreme  Court  has  agreed  to  decide 
the  question. 

When  textual  analysis  and  legislative  history  have 
not  resolved  the  question  of  how  far  Congress  intended  the  executive 
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Conference  Report  to  accompany  S.  2770,  Senate  Report  92-236  at 
296,  298  and  House  Report  92-1465  at  113. 

154 

118  Cong.  Rec.  H.  10268. 
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to  have  spending  discretion  under  a  given  statute,  the  Administration 

has  also  argued  that  if  Congress  wished  to  mandate  executive  spending 

of  the  full  amounts  appropriated,  it  would  have  used  unambiguous 

language  to  do  so.   The  Administration  has  suggested  that  in  the 

absence  of  such  unambiguous  language,  the  statute  should  be  construed 

to  authorize  the  exercise  of  discretion  by  the  executive  as  to  the 

155 
amounts  to  be  expended. 

156 
However,  courts  generally  have  rejected  this  argument. 

One  court  stated: 


"To  accept  the  defendants'  position, 
that  absent  a  mandatory  statement  that  a 
program  be  continued  or  be  operated  at  a 
certain  level  the  Executive  may  terminate 
the  program,  would  be  to  place  a  burden  on 
the  Congress  not  contemplated  by  the 
Constitution. 15' 

155 

For  example,  the  prepared  testimony  of  Joseph  T.  Sneed,  Deputy 
Attorney  General,  in  1973  Senate  Hearings  364,  367,  stated,  "The 
history  of.  .  .[the  Federal  Water  Pollution  Control  Act  Amendments 
of  1972]  makes  it  plain  that  the  proponents  of  mandatory  spending 
simply  did  not  have  the  votes."   See  also,  e.g.,  Sioux  Valley  Empire 
Electric  Association,  Inc.  v.  Butz,  367  F.  Supp.  686,  696  (D.  S.  D. , 
1973).   The  Administration  has  taken  the  position  that  a  provision 
declaring  it  to  be  the  "sense  of  Congress"  that  "under  existing  law 
no  part  of  any  sums  authorized  to  be  appropriated  for  expenditure 
upon  any  Federal-Aid  system  .  .  .  shall  be  impounded  or  withheld 
from  obligation,  for  purposes  and  projects  as  provided  in  this 
title,  by  any  officer  or  employee  in  the  executive  branch  of  the 
Federal  Government,"  is  precatory  rather  than  mandatory  language. 
State  Highway  Commission  of  Missouri  v.  Volpe,  479  F2d  1099,  1115, 
1120  (8th  Cir.  1973). 
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E.g.,  Sioux  Valley  Empire  Electric  Association,  Inc.  v.  Butz, 
367  F.  Supp.  686,  696,  (D.  S.  D.  1973). 
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Guadamuz  v.  Ash,  D.  D.  C.  Civ.  Action  No.  155-73,  Memorandum 

Opinion  of  December  28,  1973,  p.  17.   (Not  all  impoundments  by 

the  Nixon  Administration,  of  course,  involved  termination  of  a  program.) 
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In  support  of  the  Administration's  argument,  however,  it  should  be 

noted  that  Congress  has  added  mandatory  language  to  some  recent 

spending  measures,  and,  what  is  perhaps  more  to  the  point,  attempts 

to  add  mandatory  language  to  other  measures  have  not  infrequently 

158 
failed. 

The  Administration  has  also  argued  in  some  cases  that 

a  substantial  curtailment  of  a  statutory  program  was  proper,  as  a 

matter  of  statutory  construction,  because  Congress  intended  the 

program  to  operate  only  on  a  demonstration,  pilot,  or  information- 

159 
gathering  basis.   The  argument  has  not  been  accepted  by  the  courts. 


158 

See  ns .  114  and  117,  supra. 
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E.g.,  National  Council  of  Community  Mental  Health  Centers,  Inc. 
v.  Weinberger,  361  F.  Supp.  897,  902  (D.  D.  C. ,  1973);  Dotson 
v.  Butz,  D.  D.  C.  Civ.  Action  No.  1210-73,  Opinion  of  August  3, 
1973,  pp.  2,  5-6. 
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2.   Discretion  conferred  by  other  statutes,  and  the 

Ml     .     I—.       *        IMI  I  I  I  I      I     ■    ■■!      ■    I       ■  ■■     ■         ■         ■  ■  Ml  I  H  ■■■»■■■!■        ■■■!■■       Mli.J    ■*    I  ■■      ■       I.         .  I  t.||.     I. 

President's  duty  under  the  take  care  clause. 


The  second  major  argument  of  the  Administration  is 

that  where  spending  the  full  amount  of  appropriations  under  a  given 

statute  would  contravene  achievement  of  the  purposes  of  other 

statutes,  the  executive  must  be  viewed  as  retaining  some  discretion 

to  harmonize  the  conflicting  legislative  objectives.  The 

Administration  has  argued  that  the  executive  must  assume  this  role, 

as  a  practical  matter,  because  no  legislative  procedure  for  ordering 

160 
national  priorities  exists.     The  argument  rests  in  part  upon  the 
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The  Congressional  Budget  and  Impoundment  Control  Act  of  197^, 
approved  by  a  House-Senate  conference  committee  on  June  5,  197^, 
appears  to  create  such  a  procedure. 

In  Sioux  Valley  Empire  Electric  Association,  Inc.  v.  Butz, 
367  F.  Supp.  686,  69b  (D.  S.  D.  1973),  the  court  stated: 

"It  may  be  true,  as  contended  by  the  Government,  that  Congress, 
as  presently  organized,  is  incapable  of  achieving  sound  fiscal 
planning  —  that  necessity  demands  that  the  President  fill  the 
void.  Necessity  might  be  the  mother  of  invention,  but  it  does 
not  give  birth  to  constitutional  power.  The  dangers  of  following 
the  dictates  of  'necessity*  and  permitting  one  branch  to  encroach 
upon  the  powers  of  another  in  the  name  of  efficiency  are  vividly 
expressed  by  Justice  Brandeis,  dissenting  in  layers  v.  United  States, 
272  U.  S.  52,  293  (1926) : 

The  doctrine  of  the  separation  of  powers  was  adopted  by  the 
convention  of  1787,  not  to  promote  efficiency  but  to  preclude 
the  exercise  of  arbitrary  power.  The  purpose  was,  not  to  avoid 
friction,  but,  by  means  of  the  inevitable  friction  incident  to 
the  distribution  of  the  government  powers  among  three  departments, 
to  save  the  people  from  autocracy." 

Accord,  Louisiana  v.  Weinberger,  E.  D.  La.,  Civ.  Action  No.  73-1763* 
Section  B,  Opinion  of  November  30,  1973,  pp.  12-13. 
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duty  of  the  President,  under  the  Constitution,  to  "take  Care 

161 
that  the  Laws  be  faithfully  executed."     Since  this  duty 

extends  to  the  execution  of  all  the  Laws,  not  merely  appropriations 

statutes,  it  is  argued  that  resolution  of  apparently  conflicting 

162 
statutes  must  he  left  to  the  Chief  Executive.     This  argument 

163 
has  not  been  accepted  in  recent  impoundment  decisions. 


The  following  statutes  have  been  cited  by  the  executive 
as  imposing  such  conflicting  statutory  obligations : 

lol 

Article  II,  Section  3« 
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See,  e.g.,  prepared  testimony  of  Joseph  T.  Sneed,  Deputy  Attorney 
General,  in  1973  Senate  Hearings,  at  36U,  366.  The  dissenting 
opinion  of  Chief  Justice  Vinson  in  the  Steel  Seizure  Case,  Youngs town 
Sheet  &  Tube  Co.  v.  Sawyer,  3^3  U.  S.  579  at  702  (1952),  pointing 
out  that  the  President  must  execute  a  "mass  of  legislation,"  is 
generally  supportive  of  the  Administration's  position.  Compare, 
however,  the  opinions  of  Justice  Frankfurter  concurring  in  Youngstown 
Sheet  &  Tube  Co.  v.  Sawyer,  3^3  U.  S.  579,  603-01J-  (1952)  ("The  fact 
that  power  exists  in  the  Government  does  not  vest  in  it  the 
President.  The  need  for  new  legislation  does  not  enact  it."),  and 
Justice  Holmes  dissenting  in  tfyers  v.  United  States ,  272  U.  S.  52, 
177  (1926)  ("The  duty  of  the  President  is  to  see  that  the  laws  be 
executed  is  a  duty  that  does  not  go  beyond  the  laws  or  require 
him  to  achieve  more  than  Congress  sees  fit  to  leave  within  his  power.") 

163 

E.g.,  Commonwealth  of  Pennsylvania  v.  Lynn,  362  F.  Supp.  1363,  1372 
(D.  D.  C.  1973);  Massachusetts  v.  Weinberger,  D.  D.  C,  Civ.  Action 
No.  1308-73,  July  27,  1973,  reprinted  in  119  Cong.  Rec.  S150U4,  150*15; 
National  League  for  Nursing  v.  Ash,  D.  D.  C,  Civ.  Action  No.  1316-73, 
Order  of  November  19,  1973,  p.  4;  Community  Action  Programs  Executive 
Directors  Association  of  New  Jersey,  Inc.  v.  Ash,  D.  N.  J.,  Civ.  Action 
No.  899-73,  June  29,  1973. 
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(a)  Ant i -Deficiency  Act  of  1950,  codified  as 
31  U.  S.  C.  I  665. 

This  statute  provides: 


"In  apportioning  any  appropriation, 
reserves  may  be  established  to  provide  for 
contingencies,  or  to  effect  savings  whenever 
savings  are  made  possible  by  or  through  changes 
in  requirements,  greater  efficiency  of  operations, 
or  other  developments  subsequent  to  the  date  on 
which  such  appropriation  was  made  available." 
31  U.  S.  C.  I  665  (c)  (2). 


The  Administration  has  claimed  that  this  statute 

permits  the  President  to  withhold  funds  on  the  basis  of  general 

"developments"  such  as  the  rate  of  inflation  and  the  state  of  the 

161* 
national  economy.     The  courts  have  generally  held,  however,  that 

the  "other  developments"  must  be  developments  within  the  program 

in  question,  and  that  impoundments  cannot  be  made  under  the  Act 

165 
to  frustrate  or  impair  the  purpose  of  the  program. 

155 

See  testimony  of  Roy  L.  Ash,  Director-Designate,  Office  of  Management 
and  Budget,  in  1973  Senate  Hearings  269,  286;  prepared  statement  of 
Joseph  T.  Sneed,  Deputy  Attorney  General,  in  id.  at  36J+,  366  (Anti- 
Deficiency  Act  constitutes  "most  explicit"  statutory  authority  for 
impoundments). 
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E.g.,  State  Highway  Commission  of  Missouri  v.  Volpe ,  V79  F.  2d  1099, 
1115,  1118  (8th  Cir.  1973);  Massachusetts  v.  Weinberger-  D.  D.  C, 
Civ.  Action  No.  1308-73,  July  26,  1973,  reprinted  in  119  Cong.  Rec. 
S15C4U,  S15C&5.  The  legislative  history  of  the  Anti-Deficiency  Act 
indicates  that  it  was  intended  to  "provide  no  justification  for 
thwarting  a  major  policy  of  Congress."  H.  R.  Rep.  1797,  8lst  Congress, 

fwoTef 
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In  other  cases,  the  Administration  has  argued 

that  program-related  developments  justify  the  withholding  of  funds. 

Although  these  instances  would  appear  to  be  more  nearly  within  the 

ambit  of  the  Anti -Deficiency  Act,  the  arguments  have  not  prevailed 

166 
in  the  courts. 

(b)  Employment  Act  of  19h6,   codified  as  15  U.  S.  C. 
II  1021  -  1021*. 


165  /contjd/ 

2d  Session,  p.  311  (1950).  As  the  courts  have  pointed  out,  the 
Act  requires  that  apportionments  be  reviewed  at  least  four  times 
each  year  so  as  to  "further  the  effective  use  of  the  appropriation 
concerned."  31  U.  S.  C.  §  665  (c)  (k).     See  Notes,  "Impoundment 
of  Funds,"  86  Harv.  L.  Rev.  1505,  1517  (1973);  "The  Likely  Law  of 
Executive  Impoundment,"  59  Iowa  L.  Rev.  50,  66-67  (1973); 
"Protecting  the  Fisc :  Executive  Impoundment  and  Congressional 
Power,"  82  Yale  L.  Jour.  1636,  16U1-U3  (1973).  Compare,  however, 
Brown  v.  Ruckelshaus ,  C.  D.  C,  Civ.  No.  73-15^-AAH,  September  7, 
1973,  reprinted  in  5  E.  R.  C.  1803,  l8l0,  where  the  Court  viewed 
the  Anti-Deficiency  Act  as  an  "oblique  codification"  of  the 
principle  that  "an  appropriation  places  an  upper  limit  on  spending, 
but  not  a  floor." 

166 

In  Commonwealth  of  Pennsylvania  v.  Lynn,  362  F.  Supp.  1363,  1369, 
1372  (D.  D.  C.  1973),  the  defendant  asserted  that  the  operation  of 
housing  programs  was  properly  suspended  because  "HUD  experienced 
difficulty  in  administering  these  programs  in  a  manner  consistent 
with  Congressional  intent."  In  Campaign  Clean  Water,  Inc.  v. 
Train,  *rth  Cir.,  Civ.  No.  73-17^5,  December  10,  1973,  p.  20,  cert. 
granted,  April  29,  1973,  the  Administrator  argued  that  there  was 
a  lack  of  technical  capacity  on  the  part  of  the  States  to  carry 
out  the  program.  In  Berends  v.  Butz,  357  F.  Supp.  1*1-3,  155  (D. 
Minn.,  1973),  the  Government  argued  that  there  was  a  shortage 
of  available  funds  in  the  revolving  credit  fund  which  supported 
the  program  in  question.  In  Guadamuz  v.  Ash,  D.  D.  C,  Civ. 
Action  No.  155-73,  Memorandum  Opinion,  December  28,  1973,  P»  7, 
defendants  argued  that  rising  farm  incomes  had  rendered  an 
income  supplement  program  unnecessary.  Plaintiffs  prevailed  in 
each  of  these  suits. 
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This  statute  provides,  in  an  introductory 
"declaration  of  policy": 


"The  Congress  declares  that  it  is 
the  continuing  policy  and  responsibility  of 
the  federal  government  to  use  all  practicable 
means  consistent  with  its  needs  and  obligations 
and  other  essential  considerations  of  national 
policy,  with  the  assistance  and  cooperation  of 
industry,  agriculture,  labor,  and  State  and  local 
governments,  to  coordinate  and  utilize  all  its 
plans,  functions,  and  resources  for  the  purpose 
of  creating  and  maintaining,  in  a  manner  calcu- 
lated to  foster  and  promote  free  competitive 
enterprise  and  the  general  welfare,  conditions 
under  which  there  will  be  afforded  useful 
employment  opportunities,  including  self- 
employment,  for  those  able,  willing,  and 
seeking  to  work,  and  to  promote  maximum 
employment,  production,  and  purchasing  power." 
15  U.  S.  C.  1  1021. 


The  Administration  argument  is  that  this  section 

of  the  statute  gives  the  President  the  power  to  impound  so  as  to 

curb  inflation,  which  in  turn  will  "promote  maximum  ...  purchasing 

167 
power,"  within  the  meaning  of  the  statute.     However,  the  Act  also 

establishes  a  Council  of  Economic  Advisers,  provides  for  economic 
loT ~~ 


See  prepared  statement  of  Joseph  T.  Sneed,  Deputy  Attorney  General, 
in  1973  Senate  Hearings,  at  36^,  366;  testimony  of  Secretary- 
Designate  Caspar  W.  Weinberger,  of  the  Department  of  Health, 
Education  and  Welfare,  in  Hearings  on  Caspar  W.  Weinberger  to  be 
Secretary  of  Health,  Education  and  Welfare  (part  l)  before  the 
Senate  Committee  on  Labor  and  Public  Welfare,  93rd  Congress, 
1st  Session  30  (1973)  (Employment  Act  of  I9I+6  "requires  the 
President  to  maintain  policies  that  guard  against  inflation."). 
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reports  by  the  President,  and  establishes  a  Joint  Economic 

Committee  of  both  Houses  of  Congress.  These  specific  measures 

may  be  thought  inconsistent  with  a  Congressional  intent  to  confer 

168 
broad  powers  upon  the  executive  by  general  implication. 

I69 
(c)  Economic  Stabilization  Act  of  1970,    as 
170 
amended    in  1973 • 

This  statute  conferred  upon  the  President  broad 
authority,  in  the  interest  of  stabilizing  the  nation's  economy  and 
increasing  economic  growth,  to  "issue  such  orders  as  he  deemed 
appropriate  ...  [\,oJ  stabilize  prices,  rents,  wages,  and  salaries." 
The  Administration  has  argued  that  this  statute  supports  the  view 
that  the  executive  has  "substantial  latitude  to  refuse  to  spend  or 
to  defer  spending  for  general  fiscal  reasons,  such  as  control  of 

158 

Reliance  upon  the  Employment  Act  of  19^6  was  rejected  in  Massachusetts 
v.  Weinberger.  D.  D.  C,  Civ.  Action  No.  1308-73,  July  26,  1973, 
reprinted  in  1L9  Cong.  Rec.  S15C4^,  S150^5.  Accord.  Fisher, 
"Impoundment  of  Funds:  Uses  and  Abuses,"  23  Buff.  L.  Rev.  l4l, 
151  (1973)  (provision  conferring  discretionary  spending  authority 
on  President  struck  from  Employment  Bill  before  enactment);  Note, 
"Impoundment  of  Funds,"  86  Harv.  L.  Rev.  1505,  1518  (1973);  Note, 
"Protecting  the  Fisc :  Executive  Impoundment  and  Congressional 
Power,"  82  Yale  L.  Jour.  1636,  1651*  (1973). 
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Pub.  L.  No.  91-379,  84  Stat.  769,  799. 
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Pub.  L.  No.  93-28,  87  Stat.  28  §  k. 
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171 
inflation."    As  in  the  case  of  the  Employment  Act  of  19k6, 

it  may  be  thought  that  the  statutory  language  is  too  general  to 

confer  substantive  impoundment  powers  upon  the  President,  or  that 

the  specific  powers  subsequently  spelled  out  in  the  statute  comprise 

the  only  intended  grant  of  power  to  the  executive.  The  1973 

amendments  to  the  Act  seem  to  have  been  intended  to  remove  any 

possible  argument  by  the  Administration  that  the  Act  served  as 

172 
a  source  of  power  to  withhold  funds. 

(d)  The  public  debt  ceiling  law,  codified  as 
31  U.  S.  C.  §  757b  (1970),  as  temporarily  amended  by  Pub.  L.  No.  92- 
599,  tit.  I,  86  Stat.  132U  (1972). 

The  Administration  has  argued  that  where  annual 
tax  revenues  are  inadequate  to  meet  obligations  of  the  government 
resulting  from  Congressional  appropriations,  the  executive  has  an 
obligation  to  cut  spending  so  as  to  prevent  the  national  debt  from 


171 

Prepared  statement  of  Joseph  T.  Sneed,  Deputy  Attorney  General,  in 
1973  Senate  Hearings  364,  366.  See  also  Code  6c  of  the  Statement 
of  Reasons  for  the  Establishment  of  Budgetary  Reserves,  included 
in  the  quarterly  0.  M.  B.  reports  filed  with  the  Congress  pursuant 
to  the  Federal  Impoundment  and  Information  Act,  supra,  at  n.l^. 
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Supra,  n.  170.  See  Note,  "Impoundment  of  Funds,"  86  Harv.  L.  Rev. 
1505,  1519  (1973);  Note,  "Protecting  the  Fisc:  Executive  Impoundment 
and  Congressional  Power,"  82  Yale  L.  Jour.  1636,  1655  (1973). 


(73) 

41-593  O  -  74  -  6 


73. 

173 
rising  above  the  limit  prescribed  by  statute.     While  this 

argument  has  been  characterized  by  a  commentator  as  providing 

"firmer  support"  for  the  Administration's  position  than  other 

17^ 
claimed  statutory  obligations,    it  has  been  rejected  in  at  least 

175 
one  case.     Plaintiffs  challenging  Administration  impoundments 

have  argued  that  historically,  when  Federal  spending  has  threatened 

to  cause  the  national  debt  to  exceed  the  statutory  limit,  the 

President  has  requested,  and  Congress  has  authorized,  an  increase 

176 
in  the  national  debt. 


It  has  also  been  argued  that  the  legislative 
history  of  the  statute  whereby  the  debt  limit  was  last  raised 
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E.g.,  statement  of  Caspar  W.  Weinberger,  Deputy  Director,  Office 
of  Management  and  Budget,  in  1971  Senate  Hearings  at  93,  96; 
statement  of  Joseph  T.  Sneed,  Deputy  Attorney  General,  in  1973 
Senate  Hearings  at  36^,  366;  Hearings  on  Withholding  of  Funds 
for  Housing  and  Urban  Development  Programs,  Fiscal  Year  1971, 
before  the  Senate  Committee  on  Banking,  Housing  and  Urban  Affairs, 
92nd  Congress,  1st  Session  9h   (1971);  0.  M.  B.  Statement  of 
Reasons  for  Establishment  of  Budgetary  Reserves,  Code  6b,  text 
at  n.  ikh,   supra. 
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Note,   "Impoundment  of  Funds,"  86  Harv.  L.  Rev.  1505,  1519-20  (1973). 
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Guadamuz  v.  Ash,  D.  D.  C,  Civ.  Action  No.  155-73,  Memorandum 
Opinion  of  December  28,  1973,  pp.  8-9. 

176 

The  ceiling  on  the  public  debt  was  raised  by  the  House  of 
Representatives  on  May  23,  197I*  to  a  level  of  $^95  billion. 
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(Pub.  L.  No.  92-599)  indicates  a  Congressional  intent  that  the 

executive  resort  to  methods  other  than  impoundment,  so  as  to 

177 
stay  within  the  limit. 

(e)  Expenditure  ceiling. 

From  time  to  time,  Congress  has  provided 

statutory  authority  for  executive  impoundments  by  enacting  statutes 

requiring  that  federal  spending  for  the  year  stay  within  a  prescribed 

178 
limit.     These  ceilings,  particularly  where  they  grant  the  President 

express  authority  to  cut  spending  so  as  to  stay  within  the  limit, 

provide  support  for  a  practice  of  executive  impoundment.  Expenditure 

ceilings  were  in  effect  for  the  fiscal  years  1968,  I969,  and  1970. 

However,  the  last  expenditure  ceiling  expired  on  July  1,  1971.  No 

expenditure  ceiling  was  in  effect  during  fiscal  year  1973,  when 

most  of  the  controversial  impoundments  of  the  Nixon  Administration 

179 
took  place. 
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Note,  "Protecting  the  Fisc:  Executive  Impoundment  and  Congressional 
Power,"  82  Yale  L.  Jour.  1636,  1656  (1973);  Note,  "Impoundment  of 
Funds,"  86  Harv.  L.  Rev.  1505,  1522-23  (1973). 
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N.119,  supra. 


179 


See  above,  p. 38  at  ns.  120  and  121;  and  Guadamuz  v.  Ash,  D.  D.  C, 
Civ.  Action  No.  155-73,  December  28,  1973,  p.  11. 
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3.   Constitutional  grant  of  the  "executive  power" 
to  the  President. 


Some  statements  by  officials  of  the  Nixon  Administration 
seem  to  suggest  that  executive  impoundments  may  be  justified  by 
Article  II,  Section  1  of  the  Constitution,  which  provides,  "The 
executive  Power  shall  be  vested  in  a  President  of  the  United  States 
of  America."  Testifying  before  a  Senate  Subcommittee  in  March  of 
1971,  then  0.  M.  B.  Deputy  Director  Caspar  Weinberger  stated: 


"[A]uthority  for  the  President  to  establish 
reserves  is  derived  basically  from  the  constitutional 
provisions  which  vest  the  executive  power  in  the 
President. "180 


On  January  31,  1973,  President  Nixon  stated  in  a  news  conference: 


"The  Constitutional  right  for  the  President 
of  the  United  States  to  impound  funds  and  that  is 
not  to  spend  money,  when  the  spending  of  money 
would  mean  either  increasing  prices  or  increasing 
taxes  for  all  the  people,  that  right  is  absolutely 
clear."18! 

It  is  not  clear  to  what  extent  these  and  other  statements 
182 
by  Administration  officials   claim  that  the  grant  of  executive 


180 

1971  Senate  Hearings  93,  95. 

181 

Weekly  Compilation  of  Presidential  Documents,  Vol.  9,  No.  5, 
pp.  109-110. 

182 

The  most  definite  Administration  statement  of  a  claim  of  inherent  ex- 
ecutive power  to  impound  funds  is  probably  that  contained  in  "Depart- 
ment of  Justice  Answers  to  Questions  Concerning  Impounding  of  Appro- 
priated Funds  posed  by  Senator  Ervin  in  his  letter  of  February  14,1973, 

to  the  Deputy  Attorney  General,  printed  in  1973  Senate  Hearings  833- 
44  and  quoted  infra,  p.  87  . 

[more] 
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power  justifies  any  impoundment  action  by  the  President,  no  matter 
how  plainly  contrary  to  the  intent  of  Congress.   If  such  a  claim 
were  insisted  on,  it  would  appear  impossible  for  Congress  to  deal 
with  the  problem  of  executive  impoundments  by  legislation.   There  is 


182  [cont'd] 

During  the  1973  testimony  of  Deputy  Attorney  General  Sneed  before 
two  Senate  Subcommittees,  the  following  exchange  occurred  between 
Senator  Percy  and  Mr.  Sneed: 

"Senator  PERCY.   ...May  I  ask  specifically  about  the  total 
elimination  of  certain  programs?  It  is  one  thing  to  cut  pro- 
grams back  and  Congress  has  been  quite  sympathetic  to  the  Presi- 
dent cutting  back  overall  spending  proportionally  on  programs. 
But  we  feel  it  is  dangerous  ground  if  a  total  program  can  be 
arbitrarily  destroyed.   Let's  take  the  Foster  Grandparents  Pro- 
gram for  the  elderly,  and  Headstart. 

"In  your  judgment,  does  the  President  have  the  Constitutional 
power  today  to  decide  that  the  executive  branch  of  government 
can  decide  these  programs  are  no  longer  needed,  although  funds 
have  been  authorized  and  appropriated  by  Congress?  Can  he  de- 
cide to  cut  those  programs  100  percent  out  in  order  to  save 
money  or  for  whatever  circumstances  it  may  be;  does  he  have 
that  power,  in  your  judgment? 

"Mr.  SNEED.  Yes,  sir."  1973  Senate  Hearings,  pp.  379-80. 

Mr.  Sneed's  prepared  testimony  stated,  "'  I  question  whether 
Congress  has  the  power  to  convert  the  Chief  Executive  into 
'Chief  Clerk,'  a  position  which  he  has  never  held  under  our 

Constitution."  Id.  at  369. 

Later  the  following  exchange  occurred  between  Senator  Percy 
and  Mr. Sneed: 

"Senator  PERCY.   If  Congress  actually  enacted  such  a  law 
and  prohibited  the  President  by  statute  from  cutting  any  program 
by  more  than  10  percent,  could  the  President  in  your  judgment 
still  cut  a  program  100  percent  even  though  that  was  a  part  of 
that  particular  law  that  authorized  and  appropriated  funds? 
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in  any  event  no  sound  legal  basis  for  so  broad  a  claim.   The  extent, 
and  indeed  the  existence,  of  "inherent  '  or  "implied"  executive  powers 


132  [contd] 

"Mr.  SNEED.   It  raises  a  very  serious  Constitutional  question. 
1973  Senate  Hearings,  p.  388. 

As  to  whether  Congress  could  force  the  President  to  spend 
money  by  making  its  mandatory  intent  unambiguous,  Mr.  Sneed 
stated  that  that  presented  "a  mu oh  closer  question."  1973  Senate 
Hearings,  367.  See  also  the  statements  of  Messrs.  Weinberger  and 
Romney,  supra  pp.  47-48  ns. 136-138. 

In  recent  impoundment  litigation,  attorneys  for  the  Govern- 
ment have  not  always  pressed  the  Constitutional  point.   In  State 
Highway  Commission  of  Missouri  v.  Volpe,  479  F.  2d  1099,  1106 
(8th  Cir.  1973),  counsel  for  the  Government  stated  at  oral  argu- 
ment: 

"I  suppose  our  brief  comes  as  close  as  it  can  to  conceding 
that  were  Congress  to  make  this  mandatory,  that  would  be  the  end 
of  the  case.   ...I  would  say  almost  certainly  that  without  tend- 
ing to  give  away  what  the  White  House  might  decide  in  any  particu- 
lar statute,  that  where  it  is  mandated  clearly,  the  Executive 
would  have  to  spend  that  money  or  would  spend  the  money." 

Compare  the  position  taken  by  attorneys  for  the  Government  in 
City  of  New  York  v.  Train,  D.  D.  C. ,  Civ.  No.  73-1705,  Reply 
to  the  Supplemental  Brief  of  the  Plaintiff-Appellee  of  the  City 
of  New  York,  pp.  1-3,  namely  that  "requir  [ing]  the  Executive 
Branch  to  enter  into  contracts  obligating  the  United  States, 
would  be  an  unconstitutional  interference  with  the  power  of 
the  Executive  Branch  to  faithfully  execute  the  laws  by 
harmonizing  the  conflicting  spending,  revenue  and  borrowing 
statutes  of  the  Congress." 
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of  the  President  have  been  the  subject  of  vigorous  debate,   but  the 

Constitution  plainly  grants  the  ultimate  power  over  spending  to  the 

184 
Congress. 


Claims  have  occasionally  been  made  to  the  effect  that  an 

appropriation  statute  furnishes  a  ceiling  and  not  a  floor,  i.e.,  that 

185 
it  is  permissive  rather  than  mandatory.    It  may  be  questioned,  however, 

whether  these  authorities  contemplate  Presidential  power  to  impound  all 
funds  appropriated  for  a  program,  in  the  sole  discretion  of  the  execu- 
tive, or  whether  they  rest  rather  on  a  practical  recognition  that  the 


183 

See  the  several  opinions  in  Youngs town  Sheet  &  Tube  Co.  v.  Sawyer, 

343  U.  S.  579  (1952)  and  Myers  v.  United  States,  272  U.  S.  52  (1926). 
See  also  Missouri  v.  Holland,  252  U.  S.  416,  434  (1920);  Kansas  v. 
Colorado,  206  U.  S.  46  (1907);  In  re  Debs,  158  U.  S.  564,  599-600 
(1895);  In  re  Neagle,  135  U.  S.  1  (1890). 

184 

Article  1,  Section  1;  Article  I,  Section  7;  Article  I,  Section  8, 

clauses  1,  2,  5,  12,  and  18;  Article  I,  Section  9,  clause  7.   See 

discussion  and  cases  cited  above,  pp. 44-46. 

185 

Corwin,  The  President:  Office  and  Powers  127-28;  42  Op.  A.G.  No.  32 
(1967),  reprinted  in  1971  Senate  Hearings  61-65.   But  see  Memorandum 
Re  Presidential  Authority  to  Impound  Funds  Appropriated  for  Assistance 
to  Federally  Impacted  Schools,  prepared  by  the  Office  of  Legal 
Counsel,  December  1,  1969,  reprinted  in  1971  Senate  Hearings  279-284, 
pointing  out  that  the  permissive  nature  of  an  appropriations  statute 
may  be  conceded  without  recognizing  any  constitutional  power  in  the 
President  to  withhold  funds  from  expenditure. 

Authorities  holding  in  favor  of  the  Administration's  position  in 
recent  impoundment  controversies  appear  to  have  done  so  on  the  basis 

[more] 
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executive,  in  the  ordinary  course  of  conducting  the  affairs  of  govern- 
ment, must  have  the  power  and  the  obligation,  from  whatever  source 

186 
derived,  to  administer  programs  so  as  to  prevent  waste  in  public  spending. 


185[cont'd.] 

of  statutory  construction  rather  than  Constitutional  power.  Housing 
Authority  of  the  City  and  County  of  San  Francisco  v.   United  States 
Department  of  Housing  and  Urban  Development,  340  F.  Supp.  654,  656 
(N.  D.  Cal.  1972);  State  Highway  Commission  of  Missouri  v.  Volpe, 
479  F.  2d.  1099,  1118  (8th  Cir.  1973)  (dissenting  opinion);  Brown 
v.  Ruckelshaus,  C.  D.  Cal . ,  Civ.  No.  73-154-AAH,  September  7,  1973, 
reprinted  in  5  E.  R.  C.  1803,  1810  (semble). 


186 
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Compare  Fisher,  "Presidential  Spending  Discretion  and  Congressional 
Controls,"  32  Law  and  Contemporary  Problems,  135,  171  (Winter ,1972) : 

"The  reform  advocate  is  ...  advised  to  regard  executive  spending 
discretion  as  an  essential,  ineradicable  feature  of  the  budget  process, 
Expenditures  deviate  from  appropriations  for  a  number  of  reasons. 
Appropriations  are  made  many  months,  and  sometimes  years,  in  ad- 
vance of  expenditures.   Congress  acts  with  imperfect  knowledge  in 
trying  to  legislate  in  fields  that  are  highly  technical  and  con- 
stantly undergoing  change.   New  circumstances  will  develop  to  make 
obsolete  and  mistaken  the  decisions  reached  by  Congress  at  the  ap- 
propriation stage.   It  is  not  practicable  for  Congress  to  adjust 
to  these  new  developments  by  passing  large  numbers  of  supplemental 
appropriation  bills.   Were  Congress  to  control  expenditures  by  con- 
fining administrators  to  narrow  statutory  details  it  would  perhaps 
protect  its  power  of  the  purse  but  it  would  not  protect  the  purse 
itself.   Discretion  is  needed  for  the  sound  management  of  public 
funds . " 
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4.   Historical  precedent. 

A  recent  statement  of  the  pertinent  historical 
precedents  for  the  Administration's  impoundment  actions  is  as 
follows : 

"HISTORICAL  DEVELOPMENTS 

"The  practice  of  impounding  funds,  through 
various  techniques  and  for  various  reasons,  reaches 
back  as  far  as  President  Jefferson,  who  declined  to 
spend  an  appropriation  for  gunboats  in  1803.   As  he 
stated  in  his  annual  message  to  the  Congress:   'The 
favorable  and  peaceful  turn  of  affairs  on  the  Mississippi 
rendered  an  immediate  execution  of  that  law  unnecessary, 
and  time  was  desirable  in  order  that  the  institution  of 
that  branch  of  our  force  might  begin  on  models  the  most 
approved  by  experience. ' 

"A  general  statutory  basis  for  impounding  was 
first  enacted  in  the  Anti-Deficiency  Act  of  1905.   Formal 
administrative  procedures  for  impounding  were  first 
established  during  the  Harding  Administration,  following 
enactment  of  the  Budget  and  Accounting  Act  of  1921. 

"President  Franklin  Roosevelt  was  the  first  to 
make  extensive  use  of  impounding  devices  to  control  total 
government  spending,  inflation,  and  related  economic 
effects,  particularly  during  World  War  II.   A  wide  variety 
of  funded  programs,  notably  public  works  projects  unrelated 
to  the  war  effort,  were  shelved  for  the  duration  of  the 
war.   Succeeding  Administrations  have  continued  the 
practice.   For  example,  in  1949,  President  Truman  impounded 
over  700  million  dollars  appropriated  for  expanding  the 
Air  Force  partly  in  order  to  avoid  'too  great  a  strain 
on  the  domestic  economy.'   In  the  latter  part  of  his 
Administration,  President  Eisenhower  impounded  funds  for 
Nike-Zeus  missile  development.   During  the  Kennedy 
Administration,  appropriations  almost  double  the  amount 
requested  by  the  Administration  for  development  of  the 
B-70  bomber  were  impounded. 

"These  and  numerous  other  examples  of 
impounding  by  the  Executive  branch,  particularly  during 
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the  last  thirty  years,  are  contained  in  the  1971 
hearings  before  this  Subcommittee.   Such  a  long- 
continued  Executive  practice,  in  which  Congress  has 
generally  acquiesced,  carries  with  it  a  strong 
presumption  of  legality. "187 

In  some  of  the  instances  just  cited,  events  rendered  an 

expenditure  unnecessary,  as  when  the  Louisiana  Purchase  placed  both 

banks  of  the  Mississippi  River  in  American  hands,  causing  President 

Jefferson  to  postpone  an  expenditure  for  gunboats  on  the  River.  Also,  many 

impoundments  by  past  Administrations  involved  weapons  systems,  so  that 

the  President  could  arguably  call  upon  his  special  powers  as  Commander 

188 
in  Chief,  or  his  special  role  in  foreign  affairs.     Some  impound- 
ments were  specifically  authorized  by  Congress.   Others  involved  merely 

a  temporary  deferral  of  expenditures,  rather  than  a  permanent 

189 
withholding  of  funds,   or  a  relatively  small  percentage  reduction,  rather 

than  termination  of  a  program.   (However,  the  practice  of  impounding  funds 

187  ~ ~~ 

Prepared  statement  of  Joseph  T.  Sneed,  Deputy  Attorney  General,  in 
1973  Senate  Hearings,  364,  365.   For  a  fuller  exploration  of  the 
historical  practice,  see  Fisher,  "Impoundment  of  Funds:  Uses  and 
Abuses,"  23  Buff.  L.  Rev.  141,  142-170  (1973). 

The  foundation  for  the  argument  that  Congressional  acquiescence  in 
a  long-standing  executive  practice  may  constitute  a  "gloss"  on  the 
meaning  of  executive  power  is  the  decision  in  United  States  v. 
Midwest  Oil  Co. ,  236  U.S.  459.   See,  however,  the  opinion  of  Justice 
Frankfurter  in  the  Steel  Seizure  Case,  Youngstown  Sheet  &  Tube  Co. 
v.  Sawyer,  343  U.S.  579,  593,  611-614;  The  Floyd  Acceptances, 
74  U.S.  (7  Wall.)  666  (1868)  (even  long  acquiescence  cannot  confer 
power  withheld  by  the  Constitution) . 

188 

See  United  States  v.  Curtiss-Wright  Export  Corp.  299  U.S.  304, 
319-20  (1936). 

189 

An  example  is  President  Eisenhower's  policy  of  "stretchouts"  in 
some  defense  programs.   See  Fisher,  "Impoundment  of  Funds:   Uses 

[more] 
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190 
for  an  "unwanted  project"  has  not  been  unknown.     The  refusals 

of  Presidents  Truman,  Eisenhower  and  Kennedy  to  proceed  with 

191 
weapons  systems    constituted,  after  all,  the  termination  of  a 

program.) 


Perhaps  the  most  vigorous  criticism  of  the  impoundments 

of  the  present  Administration  has  been  directed  toward  the  reasons  for 

which  impoundments  were  made.   It  has  been  asserted  that  the  Nixon 

Administration,  unlike  its  predecessors,  has  sought  to  impose  its 

own  political  priorities  upon  the  Congress  by  its  impoundment  policy. 

Administration  officials  have  defended  impoundments  by  reference 

192 
to  Presidential  budget  proposals.     However,  the  President  has 

consistently  maintained  that  his  purpose  in  ordering  impoundments 

193 
is  to  cut  the  level  of  federal  spending  and  so  control  inflation. 


189  [cont'd] 

and  Abuses,"  23  Buff.  L.  Rev.  141,  152  (1973).   The  Nixon 
Administration  has  argued  that  in  terms  of  the  power  of  the 
executive  branch,  there  is  no  difference  between  a  temporary 
and  a  permenent  impoundment.   Testimony  of  Joseph  T.  Sneed, 
Deputy  Attorney  General,  in  1973  Senate  Hearings  379. 

190 

L.  Fisher,  "Impoundment  of  Funds:   Uses  and  Abuses,"  23  Buff. 
L.  Rev.  141,  164-66  (1973). 

191 

Note,  "Impoundment  of  Funds,"  86  Harv.  L.  Rev.  1505,  1509  (1973), 
and  authorities  cited;  Fisher,  "Impoundment  of  Funds:   Uses  and 
Abuses,"  23  Buff.  L.  Rev.  141,  159  ff.  (1973). 

192 

See  pp.  47-48,  supra. 

193 

See  pp.  29-32,  supra. 
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On  this  score,  it  may  be  noted  that  President  Roosevelt 

in  1941  impounded  $500  million  from  public  works  programs  on  the 

ground  that  they  were  not  contributing  to  defense  production. 

This  action  has  been  described  by  a  commentator  as  part  of  "an 

194 
effort  to  lessen  inflationary  pressures."     An  impoundment  by 

President  Lyndon  Johnson  affords  an  even  closer  parallel  for  the 

Nixon  impoundments? 

"In  1966  President  Johnson,  in  transmitting 
his  proposals  to  Congress,  announced  that  there 
would  be  a  deferral  of  lower  priority  federal 
expenditures  by  approximately  $3  billion  in  order 
to  curb  inflation  and  assure  the  stability  of  the 
economy.   (H.  R.  Doc.  No.  492,  89th  Congress, 
2d  Session  (1966)  )."195 

An  Opinion  of  the  Attorney  General  delivered  in  1967  similarly  states 

that  the  purpose  of  executive  reduction  of  non-military  Federal  expendi- 

196 
tures  during  fiscal  year  1967  was  "to  curb  inflationary  pressures." 


194 

Williams,  "The  Impounding  of  Funds  by  the  Bureau  of  the  Budget," 
reprinted  in  1971  Senate  Hearings  378.   See,  however,  the  statement 
of  President  Roosevelt  in  id_.  at  385. 

195 

State  Highway  Commission  of  Missouri  v.  Volpe,  479  F2d  1099,  1108 
(8th  Cir.  1973).   In  Note,  "Impoundment  of  Funds,"  86  Harv.  L.  Rev. 
1505,  1511  (1973),  the  author  states: 

"In  1966,  President  Johnson  impounded  $5.3  billion  of  funds 
provided  for  highways,  housing, education,  and  other  domestic 
programs  in  order  to  reduce  inflation." 

Approximately  half  of  these  impoundments  represented  deferrals  rather 
than  cancellations.   Fisher,  "The  Politics  of  Impounded  Funds,"  15  Ad. 
Sci.  £.  361,  371  (1970). 

196 

42  Op.  A.  G.  No.  32  (1967),  reprinted  in  1971  Senate  Hearings  61-65. 
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Opinions  of  counsel.   Legal  opinions  prepared  for  the 
government  have  reached  varying  results  as  to  the  legality 
of  those  aspects  of  impoundment  upon  which  they  were  called  to  pass. 

In  1937,  an  unpublished  opinion  rendered  by  Attorney 

General  Cummings  to  the  President  stated: 

"It  appears  to  follow  from  these  authorities 
that  in  the  absence  of  legislative  sanction  an  order 
by  you  withholding  expenditures  from  appropriations 
made  would  not  be  binding  on  the  disbursing  officers 
in  the  event  that  a  department  head  or  other  authorized 
official  should  desire  funds  from  the  amount  ordered 
to  be  withheld.   Further  doubt  regarding  the  existence 
of  the  power  to  make  such  an  order  arises  from  the 
fact  that  the  power  would  in  effect  enable  the  Presi- 
dent to  overcome  the  well  settled  rule  that  he  may  not 
veto  items  in  appropriation  bills. 

".  .  .  [I]t  is,  of  course,  entirely  legal  for  you 
in  an  endeavor  to  accomplish  the  desired  ends  to  request 
or  direct  the  heads  of  the  departments  and  agencies 
to  attempt  to  effect  such  savings  as  may  be  possible 
without  violation  of  or  interference  with  the  proper 
performance  of  any  duty  prescribed  by  law."-1- 

In  1958,  the  Deputy  Attorney  General  transmitted  to  the  House 

Committee  on  Armed  Services  a  Justice  Department  memorandum  concluding 

that  the  President  had  the  power  to  request  agency  heads  to  reduce 

expenditures  below  the  amounts  appropriated  by  Congress,  in  order  to 

198 
keep  within  the  statutory  public  debt  ceiling. 

197 

Quoted  in  1973  Senate  Hearings  338.  Cf .n.  143  supra. 

198 

1973  Senate  Hearings  339. 
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In  1961,  counsel  to  the  President  concluded  in  a 
memorandum  to  the  President: 

"Previous  Presidents,  in  their  roles  as 
Commander  in  Chief,  have  'impounded'  Defense 
appropriations.   Similar  action  in  the  civilian 
area  is  not  customary  and  of  doubtful  legal 
basis. "199 

In  1967,  a  formal  Opinion  of  the  Attorney  General  of  the 

United  States  concluded  that  the  President  had  power  to  withhold 

from  obligation  funds  which  had  been  apportioned  to  the  States  under 

the  Federal-Aid  Highway  Act  of  1956.   The  Opinion  referred  to  "the 

rule  that  an  appropriation  act  in  itself  does  not  constitute  a 

mandate  to  spend."  The  Attorney  General  reasoned  that  "there  are 

many  programs  and  activities,  especially  in  times  of  rapid  changes 

in  general  economic  conditions,  in  which  it  is  impossible  to  prescribe 

200 
exact  statutory  standards  and  levels  of  operation." 

In  1969 ,  a  memorandum  prepared  by  the  Office  of  Legal 
Counsel  and  delivered  to  the  Deputy  Counsel  to  the  President 
concluded  that  the  President  does  not  have  a  Constitutional  power 
to  decline  to  spend  appropriated  funds.   The  memorandum  distinguished 
the  Opinion  of  Attorney  General  Clark  (1967)  as  being  based  upon 
statutory  construction,  rather  than  a  broad  Constitutional  principle 


199 

1973  Senate  Hearings,  p.  333.   A  memorandum  prepared  in  the  Bureau 
of  the  Budget  supporting  this  conclusion  is  reprinted  in  1973  Senate 
Hearings ,  338-340. 

200 

Reprinted   in  1971  Senate  Hearings,    61-65. 
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201 
of  Executive  authority. 

A  further  memorandum  prepared  by  the  Office  of  Legal 

Counsel  in  1969  reaffirmed  the  conclusion  that  "the  President 

has  no  Constitutional  authority  to  refuse  to  spend  funds  appropriated 

for  federal  programs  ...  where  the  substantive  legislation,  read 

together  with  the  provisions  of  the  appropriation  legislation, 

constitutes  a  direction  that  such  funds  be  spent."  The  memorandum 

also  stated  that  "an  appropriation  is  not  in  itself  ordinarily 

interpreted  as  a  direction  to  spend.   To  determine  whether  or 

not  there  is  a  duty  to  spend,  one  must  examine  the  substantive 

202 
legislation." 

In  1973,  in  testimony  before  two  Senate  Subcommittees, 
Deputy  Attorney  General  Sneed  stated  that  the  Department  of 
Justice  believed  the  position  on  impoundment  taken  by  Assistant 
Attorney  General  Rehnquist  in  1969  to  be  "erroneous."   In  a 
communication  to  Senator  Ervin  dated  February  26,  1973,  the 
Department  of  Justice  indicated  that  the  testimony  of  Deputy 
Attorney  General  Sneed  before  Senator  Ervin' s  Subcommittee  "expresses 


201 

Memorandum  re  Presidential  Authority  to  Impound  Funds  Appropriated 
for  Assistance  to  Federally  Impacted  Schools,  prepared  by  William 
H.  Rehnquist,  Assistant  Attorney  General,  Office  of  Legal  Counsel, 
reprinted  in  1971  Senate  Hearings,  279-284,  and  1973  Senate 
Hearings,  390-395. 

202 

Memorandum  for  the  Honorable  Edward  L.  Morgan,  Deputy  Counsel  to 
the  President,  prepared  by  William  H.  Rehnquist,  Assistant  Attorney 
General,  Office  of  Legal  Counsel,  reprinted  in  1971  Senate  Hearings, 
285-291. 
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the  Department  of  Justice  position"  with  respect  to  impound- 

203 
ment.     The  position  taken  by  the  Department  of  Justice  in  1973 

included  the  following: 


"Article  II  vests  'executive  Power'  in  the 
President.   And  Congress  may  not,  by  the  aggregate 
effect  of  its  enactments,  deprive  him  of  substantial 
discretion  to  refrain  from  spending,  where  restraint 
is  necessary  to  prevent  ruinous  inflation.  .  .  .   The 
President's  'executive  Power'  must  be  deemed  to 
encompass  substantial  authority  to  impound  in  order 
to  check  inflation. 

".  .  .As  head  of  the  Executive  branch,  the 
President  has  the  Constitutional  obligation  to 
supervise  the  operations  of  that  branch.   This 
responsibility  necessarily  includes  the  duty  to  plan 
expenditures.   The  source  of  the  President's  power 
to  act  in  this  area  is  derived  not  only  from  the 
executive  power  clause,  but  also  from  [Article  I, 
Section  9,  clause  7]. 

"...  More  fundamentally,  substantial  authority 
to  impound  funds  for  particular  programs  flows  from 
the  'executive  Power'  conferred  upon  the  President 
by  Article  II.  .  .  .   This  power  plainly  includes  a 
duty  to  promote  efficiency  in  government,  and  to 
prevent  waste.  .  .  .   The  Rehnquist  memorandum 
adopts  far  too  restrictive  a  view  of  the  Executive 
power  conferred  by  Article  II. "204 


203 

Department  of  Justice  Answers  to  Questions  Concerning  Impounding  of 
Appropriated  Funds  Posed  by  Senator  Ervin  in  his  Letter  of  February  14, 
1973,  to  the  Deputy  Attorney  General,  printed  in  1973  Senate  Hearings, 
833,  841,  842. 

204 

Department  of  Justice  Answers  to  Questions  Concerning  Impounding  of 
Appropriated  Funds  Posed  by  Senator  Ervin  in  his  Letter  of  February  14, 
1973,  to  the  Deputy  Attorney  General,  printed  in  1973  Senate  Hearings, 
833,  838,  839,  841,  842. 
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III.       Summary. 

The  legal  question  presented  by  Presidential  impoundment 
of  Congressional  appropriations  goes  to  the  heart  of  the  Constitu- 
tional allocation  of  power  among  two  of  the  three  independent  but 
co-equal  branches  of  the  Federal  government.   The  law-making  power 
and  the  power  of  the  purse  are  among  the  principal  powers  granted 
exclusively  to  Congress  by  the  Constitution.   The  duty  faithfully 
to  execute  the  laws  passed  by  Congress  is  among  the  principal  obli- 
gations of  the  President,  expressly  recited  in  the  Constitution. 
When  significant  sums  appropriated  by  the  Congress  are  withheld  from  expen- 
diture, when  the  Executive  terminates  or  cuts  back  some  Congressionally 
established  programs  while  others  are  untouched,  and  when  the  reasons 
assigned  by  the  Executive  for  those  actions  rest  upon  budgetary  or 
legislative  proposals  advanced  by  the  Administration  but  not  approved 
by  the  Congress,  the  question  arises  whether  the  "impoundment"  power 
being  exercised  is  really  "executive"  power  at  all,  or  whether  the 
actions  of  the  executive  branch  are  an  invasion  of  the  legislative 
province  assigned  by  the  Constitution  exclusively  to  Congress.   An 
unjustified,  sustained  and  deliberate  refusal  by  or  failure  of  the 
executive  branch  to  carry  out  spending  statutes  enacted  by  Congress  may 
be  said  to  represent  grounds  for  impeachment  and  removal  of  the  Presi- 
dent from  office,  because  in  those  circumstances  the  Chief  Executive 
is  exercising  functions  assigned  to  the  Congress  by  the  Constitution, 
and  not  to  him. 
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An  argument  which  has  been  presented  to  defend  impound- 
ment actions  of  the  present  Administration  is  that  by  the  terms  of 
the  appropriations  statutes  involved,  Congress  intended  to  vest 
spending  discretion  in  the  President.   Another  is  that  Congress  has 
imposed  conflicting  statutory  duties  upon  the  President  in  the  area  of 
spending,  and  has  provided  him  with  no  indication  of  how  to  resolve 
the  conflict,  so  that  the  means  of  resolving  it  must  be  chosen  by 
the  executive  branch.   A  third  argument  is  that  as  a  matter  of  common 
sense,  the  Constitution  should  not  be  interpreted  to  require  the 
expenditure  of  100%  of  funds  appropriated  by  Congress,  because  not 
infrequently,  developing  circumstances  render  full  expenditure 
wasteful  or  illogical.   Fourth,  the  Administration  has  argued  that 
its  impoundment  actions  are  supported  by  the  historical  practice  of 
past  Administrations. 

The  strength  of  these  arguments  varies  somewhat  according 
to  the  language  of  the  particular  appropriations  statute  (e.g., 
"shall"  versus  "may") ,  and  according  to  the  type  of  executive  action 
sought  to  be  justified  (e.g.,  temporary  deferral  of  funding  versus 
permanent  withholding  of  funds;  percentage  reduction  versus  complete 
termination  of  program).   A  substantial  majority  of  the  courts  which 
have  considered  the  Administration's  arguments  in  defense  of  exe- 
cutive impoundments  have  concluded  that  the  impoundments  involved 
were  unlawful. 

It  does  not  follow  that  the  impoundments  necessarily 
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constitute  grounds  for  impeachment  of  the  President.   Judicial 
tribunals  frequently  hold  that  legislative  and  executive  actions 
have  transgressed  the  boundaries  set  by  the  Constitution,  yet  the 
bare  fact  of  the  adjudication  does  not  compel  the  exercise  of 
Congress'  removal  power.   A  practical  construction  of  the  Consti- 
tution may  contemplate  that  from  time  to  time,  each  of  the  three 
branches  of  our  government  will  attempt  to  exercise  its  Consti- 
tutional power  to  its  fullest  extent ,  and  in  doing  so  may  tempo- 
rarily abrade  the  powers  or  prerogatives  of  another  branch.   Not 
every  abrasion  —  if  history  is  to  serve  as  a  guide,  not  even  so 
serious  an  intrusion  as  the  Presidential  seizure  of  the  steel 
mills  in  1952  —  need  lead  to  the  impeachment  of  a  President. 

The  Committee  will  have  in  mind  that  the  legal  questions 
presented  by  impoundment  have  been  dealt  with  by  the  judicial  system, 
and  that  the  Administration  has  obeyed  final  court  decrees  directing 
the  release  of  impounded  funds.   In  addition  to  this  judicial  remedy 
respecting  improper  executive  impoundments,  there  appear  to  be  alter- 
native legislative  remedies  for  impoundment  within  the  competence 
and  powers  of  Congress.   The  Impoundment  and  Information  Act,  despite 
some  initial  reporting  difficulties,  appears  to  be  achieving  its 
purpose  of  keeping  the  Congress  informed  as  to  the  amounts  and  stated 
purposes  of  executive  impoundments  of  appropriated  funds.   Other 
possible  approaches  include  the  adoption  of  clearly  mandatory  spending 
language  in  appropriations  statutes,  the  establishment  of  specific 

percentage  and  dollar  limitations  upon  amounts  which  may  be  impounded 
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within  a  given  statutory  program,  or  the  inclusion  in  the  program 
statute  of  provisions  making  the  program  contingent  upon  the  release 
of  funds  impounded  in  other  areas.   Recently  a  House-Senate  Conference 
Committee  agreed  on  proposed  legislation  establishing  Budget  Commit- 
tees in  the  House  and  Senate,  and  a  Congressional  Budget  Office  which 
would  perform  for  the  legislative  branch  tasks  analogous  to  those 
which  the  Office  of  Management  and  Budget  performs  for  the  Executive. 
The  budget  legislation  also  contains  provisions  for  reports  by  the 
President  to  Congress  when  the  President  or  any  other  executive 
official  proposes  to  impound  funds,  and  for  Congressional  disapproval 
of  proposed  impoundments. 
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REPORT  ON  GOVERNMENT  EXPENDITURES   MADE 
ON  PRESIDENT  NIXON'S   PRIVATE  PROPERTIES  AT 
SAN  CLEMENTE  AND  KEY  BISCAYNE 

I.  INTRODUCTION 

It  is  the  duty  of  the  Secret  Service  to  "protect  the  person  of  the 

u 

President  of  the  United  States  [and]  his  immediate  family."        Other 
federal  departments  and  agencies  are  required  to  assist  the  Secret 
Service  in  the  performance  of  its  protective  duties  when  requested  to 
do  so  by  the  Director  of  the  Secret  Service,        and  the  General  Services 
Administration  (GSA)  has  explicit  statutory  authority  to  make  such 
expenditures  for  the  provision  of  "fencing,   lighting,    guard  booths,    and 
other  facilities  on  private  or  other  property  not  in  government  ownership 

or  control  as  may  be  appropriate  to  enable  the  United  States  Secret 

2/ 

Service  to  perform  its  protective  functions.    ..."        The  Secret  Service 

considers  that  it  has  statutory  authority  to  direct  the  expenditure  of 
whatever  funds  it  deems  necessary  for  the  performance  of  its  protective 
functions,   and  GSA  considers  itself  required  to  provide  without  question 


1_/  18    U.  S.  C.    §  3056.     The  Secret  Service  construes  this  duty  to 

extend  to  protection  against  accidental  as  well  as  malicious  injury. 

2/         PL  90-331,   June  6,    1968,   82  Stat.    170. 

3_l         Since  fiscal  1963,   a   proviso  permitting  such  expenditures  has 
appeared  under  the  item  "Operating  Expenses,   Public  Buildings 
Service,"  in  the  GSA  appropriations  act.    The  present  language  (quoted 
in  the  text)  was  adopted  in  1967  to  permit  the  installation  of  non- 
removable facilities  on  private  property. 

These  provisions  are  necessitated  by  a  general  prohibition 
against  making  improvements  on  property  not  in  Government  ownership 
or  control  without  specific  authorization.    See  35  Comp.    Gen.    715. 
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4/ 
any  facilities  or  services  requested  by  the  Secret  Service."    In  addition, 

GSA  is  responsible  for  providing  services  and  administrative  support 

5/ 
to  the  Executive  Office  of  the  President. 

This  memorandum  provides  information  on  expenditures  made 
by  GSA  directly  on  the  President's  private  properties  at  San  Clemente, 
California  and  Key  Biscayne,    Florida.   A  number  of  these  expenditures 
have  been  questioned,    generally  on  one  of  three  grounds: 

(1)  The  item  was  requested  by  a  representative  of  the  President, 
rather  than  by  the  Secret  Service; 

(2)  Although   the    item  was  originally  requested  by  the  Secret 
Service  for  protective  purposes,   all  or  a  major  portion  of 
the  cost  appears  to  have  had  little  or  no  security  justifi- 
cation; or 

(3)  Although  the  item  had  a  security  justification,   the  expendi- 
ture was  one  that  any  homeowner  would  routinely  make  at 
his  own  expense. 

In  its  examination  of  the  President's  tax  returns  for  1969  through  1972, 
the  staff  of  the  Joint  Committee  on  Internal  Revenue  Taxation  (Joint 


/ 


4/  Expenditure  of  Federal  Funds  in  Support  of  Presidential  Properties,  " 

Hearings  before  the  Government  Activities  Subcommittee  of  the  House  Govern- 
ment Operations  Committee,   October  10,    11,    12  and  15,    1973,   at  106,    131-34 
(cited  hereafter  as  House  Government  Activities  Subcommittee  Hearings). 

5/  This  authority  is  derived  from  the  Federal  Property  and  Administra- 

7?QC;QrV1CeS  ACt ,°£J949'    63  Stat*    3?7'   aS  ""ended;  the  Public  Buildings  Act 
18  of5l9950,S  4T5nds:dC\  4§°490  not  ^  *  ^  '  "*  *-*«■*"*»  ^  No. 
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Committee)  concluded  that  the  President  realized  more  than  $92,000  in 
income  from  improvements  to  his  property.    (More  than  $62,  000  of  this 
amount  is  attributable  to  improvements  made  in  1969,   a  year  for  which 
the  President  has  not  yet  paid  tax  deficiencies  reported  by  the  Joint 
Committee  staff  and  for  which  the  Statute  of  Limitations  has  run,   making 

y 

any  payment  by  the  President  voluntary.  )        This  memorandum  presents 
information  on  those  items  where  the  staff  of  the  Joint  Committee  con- 
cluded that  the  President  received  a  substantial  personal  economic  benefit 
that  was  properly  treatable  as  income,   as  well  as  certain  other  expendi- 

V 

tures  about  which  questions  have  been  raised. 

In  addition  to  the  report  of  the  staff  of  the  Joint  Committee,    the 
primary  sources  for  the  information  contained  in  this  memorandum  are 
the  hearings  before  the  Government  Activities  Subcommittee  of  the  House 
Government  Operations  Committee  in  October  1973;  the  report  of  the 


6/         "Examination  of  President  Nixon's  Tax  Returns  for  1969  through  1972," 
prepared  by  the  staff  of  the  Joint  Committee  on  Internal  Revenue  Taxation, 
April  3,    1974,   page  201   (hereinafter  cited  as  "Joint  Committee  Report"). 
The  Internal  Revenue  Service  concluded  that  the  President  realized  over 
$67,000  in  income  from  improvements  made  to  his  property  in  the  years  1969 
through  1972,   with  over  $31,000  attributable  to  the  year  1969.     Internal 
Revenue  Service  Examination  Report  of  President  and  Mrs.    Nixon's  1969  - 
1972  Tax  Returns,   April  2,    1974  at  Sections  II  and  III  (hereinafter  cited  as 
"IRS  Examination  Report").     In  the  material  that  follows,   footnotes  reflect 
each  instance  in  which  the  Joint  Committee  staff  found  improvement  costs 
to  be  taxable  income  to  the  President  and  the  IRS  did  not. 

7/         A  total  of  approximately  $17  million  has  been  spent  by  the  Federal 
Government  in  connection  with  the  President's  properties  at  San  Clemente 
and  Key  Biscayne,    including  personnel  costs,    communication  costs,   and 
adjacent  Federal  facilities.     "Expenditures  of  Federal  Funds  in  Support  of 
Presidential  Properties,  "  Report  of  the  House  Committee  on  Government 
Operations,   May  20,    1974  at  3  (hereinafter  cited  as  "House  Government 
Operations  Committee  Report").      This  memorandum  focuses  only  on  expendi- 
tures directly  on  the  President's  property  about  which  questions  have  been 
raised. 
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House  Government  Operations  Committee  of  May  20,    1974;  hearings 
before  the  Subcommittee  on  Treasury,    Postal  Service,    and  General 
Government  Appropriations  of  the  House  Appropriations  Committee  in 
June  1973;  and  a  report  by  the  Comptroller  General  to  the  Congress  on 
December  18,    1973.         The  impeachment  inquiry  staff  has  also  conducted 
interviews  of  several  of  the  prominent  persons  involved,    especially 
relating  to  improvements  at  San  Clemente. 

II.         SAN  CLEMENTE 

A.      Setting  of  the  Property 

The  San  Clemente  property  of  the  President  consists  of  two  par- 
cels,  the  26.  1  acre  "Cotton  parcel"  purchased  on  July  15,    1969,    and  the 
adjoining  2.  9  acre  "Elmore  parcel"  purchased  on  October  19,    1969.     On 
December  15,    1970  President  and  Mrs.    Nixon  sold  a  portion  of  the  bene- 
ficial interest  in  a  trust,    representing  23  acres,    to  Robert  H.   Abplanalp 
and  Charles  G.   Rebozo,   partners  doing  business  as  B  &  C  Investment 
Company.    After  the  sale  President  and  Mrs.    Nixon  retained  an  interest  in 
the  trust  representing  about  5.  9  acres  on  which  their  residence  is  situated. 

The  property  fronts  on  the  Pacific  Ocean  to  the  west  and  includes 
approximately  eight  acres  of  beach.   A  railroad  line  owned  by  the 
Atchison,    Topeka,    and  Santa  Fe  Railroad  runs  along  the  western  edge 


j$/  "Report  to  the  Congress  --  Protection  of  the  President  at  Key  Biscayne 

and  San  Clemente  (With  Information  On  Protection  Of  Past  Presidents),"  Comp- 
troller General  of  the  United  States,    December  18,    1973  (hereinafter  cited  as 
"GAO  Report"). 
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of  the  estate  at  the  bottom  of  a  relatively  steep  bluff  rising  from  the  beach 
area.     The  area  at  the  top  of  the  bluff,    comprising  the  main  portion  of  the 
Cotton  estate,    contains  several  buildings,    including  the  main  house  (built  in 
1925),   a  guest  house,   a  caretaker's  house,    a  five-car  garage,    several 
small  cottages  (used  as  guest  houses  or  storage  buildings),   and  a  swimming 
pool  built  after  the  property  was  purchased  by  the  President. 

A  private  residential  development  known  as  Cyprus  Shore  borders 
the  President's  property  to  the  north.     A  large  tract  of  Federal  property 
adjoining  the  southern  boundary  of  the  estate  is  occupied  by  the  navigational 
facilities  of  a  U.    S.    Coast  Guard  Station  and  is  the  site  of  the  "Western 
White  House"  office  complex  containing  offices  for  the  President  and  his 
staff,    a  Secret  Service  command  post,   and  White  House  Communications 
Agency  (WHCA)  facilities. 

Most  of  the  major  work  at  San  Clemente  was  carried  out  under 
severe  time  pressure  during  July  1969  in  order  to  ready  the  estate  for  a 
month-long  Presidential  visit  that  began  in  early  August.     According  to 

GAO,    it  was  estimated  that  as  many  as  100  men  were  working  during  this 

1/ 
period,   with  perhaps  50  to  60  on  an  average  day.        GSA  incurred  very  con- 
siderable overtime  expenses,   which  it  is  authorized  to  do  only  under  cir- 

u 

cumstances  of  a  "public  exigency."         The  House  Committee  on  Government 
Operations  reported  on  May  20,    1974: 

No  small  factor  in  the  excessive  costs  experienced  at  San  ' 


1/  GAO  Report,    27. 

Zj         Federal  Property  and  Administrative  Services  Act  of  1949,   41 
U.S.C.    252. 
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Clemente  was  the  haste  with  which  the  work  had  to  be  accom- 
plished.   GSA  and  Secret  Service  were  to  complete  construc- 
tion by  the  beginning  of  August,   when  the  President  was 
expected  for  his  first  visit.    This  was  no  mean  task.    Settle- 
ment did  not  occur  until  July  15,    although  some  construction 
work  was  allowed  to  begin  on  July  1. 

This  haste  resulted  in  considerable  expenditures  for  over- 
time pay,    necessitated  the  use  of  sole -source  procurements 
in  many  cases,    and  undoubtedly  contributed  to  the  heavy  de- 
struction in  some  areas  that  then  had  to  be  repaired.    The 
same  type  of  haste  had  not  been  required  at  Key  Biscayne. 
The  President  made  numerous  trips  to  his  Key  Biscayne 
property  during  the  time  that  security  installations  were 
being  undertaken  and,   in  each  case,   work  was  simply  sus- 
pended for  the  few  days  he  was  there  and  resumed  upon  his 
departure.     The  costs  at  San  Clemente  might  have  been  re- 
duced substantially  had  a  more  reasonable  timetable  been 
followed.     3/ 


1/ 


B.      Presidential  Representatives  Directing  Work  at  San  Clemente 
Herbert  W.    Kalmbach,  the  President's  attorney,    served  as  the  primary 
on-site  personal  representative  of  the  President  supervising  work  performed 
at  San  Clemente  and  made  disbursements  out  of  an  account  in  the  Security 
Pacific  National  Bank  in  Newport  Beach,    California  for  improvements  financed 
personally  by  the  President.    Kalmbach  selected  Harold  Lynch,   an  executive 
with  a  residential  development  company  in  southern  California,   to  act  as  the 
President's  personal  architectural  consultant  and  coordinator  on  the  site  after 
the  President  and  Mrs.    Nixon  had  met  with  Lynch  during  their  March  1969 
visit  to  San  Clemente. 

After  work  on  the  residence  began  in  early  July  1969,    a  dispute  arose 
relating  to  Lynch's  authority  with  respect  to  GSA  personnel  working  on  the 
property.    Kalmbach  arranged  a  meeting  in  his  Newport  Beach  office  between 


3_/  House  Government  Operations  Committee  Report,    62. 

1_/         A  complete  glossary  of  persons  prominently  referred  to  in  this  report  is 
attached  hereto  as  Appendix  B. 

(98) 


-7- 


representatives  of  the  President  and  personnel  of  the  Secret  Service  and 
GSA  in  order  to  clarify  the  situation.    Richard  Hathaway,    Buildings  Manager 
for  GSA  at  San  Clemente,    stated  that  Kalmbach  told  the  assembled  group 
that  Lynch  was  working  directly  for  the  President  and  was  responsible  for 
the  property  and  that  the  President  was  looking  to  Lynch  to  see  that  a  good 

job  was  done  on  the  estate.    John  Ehrlichman  spoke  to  the  meeting  by  speaker 

2/ 

telephone  and  confirmed  Lynch' s  authority. 

Lynch  selected  Warren  B.    Sturtevant  as  general  contractor  for  major 
personal  work  on  the  site  and  Kenneth  Kammeyer,    a  landscape  architect,   to 
oversee  landscape  construction  work  on  the  grounds.    Kammeyer,   in  turn, 
selected  the  firm  of  Buccola  and  Carlos  to  perform  the  landscape  construction. 

Ehrlichman  was  the  White  House  staff  member  who  had  ultimate 

authority  concerning  decisions  regarding  work  and  expenditures  at  San 

±1 
Clemente.         Ehrlichman  met  with  Lynch  during  the  President's  June  4-7, 

£/ 

1969  visit.        On  June  18,    Lynch  wrote  Ehrlichman  and  listed  various 

personally-financed  projects  proposed  to  be  performed  by  Sturtevant 

6/ 

"working  under  the  direction  of  this  [Lynch' s]  office.  "        Handwritten  notes 

given  by  Ehrlichman  to  Kalmbach  around  June  1969  set  forth  instructions 
as  to  what  portions  of  the  cost  of  these  items  should  be  borne  by  the  govern- 


3/ 


2_/  Hathaway  and  Lynch  staff  interviews. 

3_/  Lynch  staff  interview;  House  Government  Operations  Committee  Report,    60. 

4/  See  pages  18-20,    23-24,    61  infra. 

_5/  Lynch  staff  interview. 

6_/  Joint  Committee  Report,   A-581  -88;  House  Government  Activities  Sub- 

committee Hearings,    277-281  and  59-63. 
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V 

ment,        and  most  of  them  --  heating  system,    sewer  system,    paving  and 
beach  cabana  --  were  in  fact  ultimately  paid  for  by  GSA. 

C.      Overall  Expenditures  Made  in  Connection  with  San  Clemente 
Property 

Since  June  1969  Federal  Government  expenditures  in  connection 
with  the  San  Clemente  location  have  totaled  $9.  1  million. 

Of  this,   approximately  $3.  0  million  has  been  expended  for  Secret 
Service,    GSA,    Coast  Guard,    and  WHCA  personnel  permanently  assigned  to 
the  residence  and  the  adjacent  office  complex.    The  Department  of  Defense 
(DOD)  and  the  WHCA  have  spent  $3.  5  million  for  communications  and  re- 
lated purposes;  the  Secret  Service  has  spent  $144,000  for  security  equip- 
ment and  devices;  and  the  Coast  Guard  has  incurred  $287,  000  in  increased 
costs  at  its  loran  station  attributable  to  the  "Western  White  House.  " 

Finally,    $2.  1  of  the  $9.  1  million  has  been  spent  by  GSA  for  capital 
expenditures,   equipment,   and  operations  and  maintenance.     It  is  estimated 
that  approximately  $701,  000  of  this  amount  has  been  spent  on  the  President's 
property,   with  the  remainder  being  spent  on  the  office  complex  located  on 

y 

the  adjacent  Coast  Guard  property.         The  staff  of  the  Joint  Committee  found 

y 

that  GSA  expenditures  of  $66,614.  03  at  San  Clemente,    discussed  in  detail 

below,    constituted  taxable  income  to  the  President  as  follows: 


7/  Herbert  W.    Kalmbach  affidavit,    House  Judiciary  Committee,    June  14, 

1974  (attached  as  Appendix  A  to  this  memorandum). 

\_l         House  Government  Operations  Committee  Report,   47. 

2/         The  comparable  figure  found  by  the  IRS  was  $58,  954.  77.    IRS  Exami- 
nation Report,   Section  II. 
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Fireplace  Exhaust  Fan  $          388.78 

Heating  System  12,  988.  00 

Sewer  System  3,800.00 

Landscape  Construction  &  Maintenance  27,018.00 

Den  Windows  1,600.00 

Boundary  and  Structural  Surveys  5,472.  59 

Paving  5,866.66 

Point  Gazebo  4,  981 .  50 

Beach  Cabana  &  Railroad  Crossing  3,500.00 

Handrails  988.  50 

$  66,614.03 


D.      Government  Expenditures  at  San  Clemente  Found  by  Staff  of  Joint 
Committee  to  Constitute  Taxable  Income  to  the  President 

1 .       Fireplace  Exhaust  Fan 

A  chimney  exhaust  fan  was  installed  in  the  den  fireplace  of 
the  President's  residence  in  San  Clemente  around  April  1971  at  a  cost  of 
$3  88.  78,   paid  for  entirely  by  GSA.     The  President  was  accustomed  to 
employ  the  den  (also  referred  to  as  a  "study"  or  "library")  in  the  evening 
and  sometimes  during  the  day  as  an  informal  office. 

Kalmbach  stated  in  a  memorandum  dated  January  11,    1971  to 
Marilyn  Correa,   his  secretary,   that  "Mr.    Rebozo  says  the  President  feels 
the  fireplace  in  the  library  doesn't  draw  too  well  --  there  is  smoke  in  the 
room."    He  requested  that  Miss  Correa  ask  the  President's  contractor, 
Warren  Sturtevant,   to  "go  there,    start  a  fire  in  the  fireplace,    do  what  is 
necessary  to  see  that  it  does  draw  right  and  write  me  a  note  so  I  can  send 
a  reply  to  Mr.    Rebozo.  "     Sturtevant  went  to  the  residence  and  tested  the 


1_/         Kalmbach  staff  interview. 

2/         Joint  Committee  Report,   A -56 3. 
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fireplace  on  January  18,    1971. 

In  a  letter  dated  March  1 ,    1  971 ,    Sturtevant  advised  Kalmbach 
that  he  understood  "there  were  only  two  occasions  out  of  about  10  possible 
times  used  where  there  was  a  smoking  problem.  "     Sturtevant  concluded  that 
when  the  fireplace  in  the  President's  den  did  smoke,   there  must  have  been  a 
wind  condition  that  caused  a  down  draft.     He  proposed  two  solutions,   one  of 
which  was  to  install  an  exhaust  fan  with  the  motor  in  the  chimney  housing  and 
the  blades  in  the  flue  at  an  estimated  cost  of  $400. 

Sturtevant  ordered  the  installation  of  the  fan  on  April  15,  1971. 
He  billed  Kalmbach  for  the  work,  but  Kalmbach  requested  that  he  forward 
the  bill  to  GSA  for  payment. 

On  June  4,    1971   Ernest  Garbarino,   the  second  GSA  Buildings 

Manager  at  San  Clemente,   was  billed  by  Sturtevant  for  the  "installation  of 

6/ 
exhaust  fan  in  fireplace  per  Mr.    Kalmbach"  in  the  amount  of  $388.  78. 

In  a  memorandum  dated  June  8,    1971   Miss  Correa  wrote  Kalmbach 

that  she  had  informed  Sturtevant  "to  bill  GSA  on  the  installation  of  the  fireplace 

fan  (per  your  instructions)  since  you  felt  that  it  was  part  of  the  fire  prevention 

control.  "    Miss  Correa  wrote  that  "Warren  did  send  the  bill  to  Garbarino  (GSA) 

and  he  called  me  this  date  and  said  that  he  takes  exception  to  the  bill  and 


3_/         Sturtevant  staff  interview. 

4/  Joint  Committee  Report,   A-564-65;  House  Government  Activities  Subcom- 

mittee Hearings,    73-74. 

5_/         Sturtevant  staff  interview. 

6_/         Joint  Committee  Report,    A-566;  House  Government  Activities  Subcom- 
mittee Hearings,    74. 
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7 
feels  we  should  pay  it.  " 

Thereafter,    on  June  15,    1971   Kenneth  Iacovoni,    Secret 

Service  Special  Agent-in-Charge  at  San  Clemente,    requested  in  a  letter 

to  Garbarino  that  GSA  install  a  chimney  exhaust  fan  in  the  President's 

den  in  the  residence  "in  order  to  provide  additional  security  for  the 

President  at  the  Western  White  House.  " 


A  June  25,    1971  memorandum  from  Miss  Correa  to  Sturtevant 


stated: 


.    .    .    Ken  Iacovone  [sic]  informed  me  that  SS  would  pay 
for  the  installation  of  the  fireplace  fan  after  I  informed 
him  that  it  definitely  was  placed  for  security  purposes 
and  how  would  he  like  it  if  you  know  who  was  asphyxiated 
ever  because  there  was  a  certain  wind  condition  which 
caused  the  draft  to  come  downwards  and  cause  the  smoke 
to  come  into  the  room.    He  finally  agreed  with  me.    Please 
let  me  know  if  you  have  received  payment  as  I  like  to 
keep  tract  [sic]  of  these  things.    .    .    .     9/ 

GSA  later  requested  the  Sturtevant  Corporation  to  rebill  for 

the  exhaust  fan  to  Garbarino  of  GSA  (again  with  the  notation  "per  Mr. 

10/ 
Kalmbach")  and  the  rebilling  was  subsequently  paid. 

Iacovoni  stated  on  October  10,    1973  before  the  House  Govern- 
ment Activities  Subcommittee  that,   although  the  fan  has  no  inherent 
security  function,   it  does  pull  smoke  from  the  fireplace  out  of  the  room 


7/  Joint  Committee  Report,   A-567. 

8/         Id.  ,   A-568;  House  Government  Activities  Subcommittee  Hearings,    77. 

9/         Joint  Committee  Report,   A-569;  House  Government  Activities  Subcom- 
mittee Hearings,    76. 

1  0/       Joint  Committee  Report,   A-570;  House  Government  Activities  Subcom- 
mittee Hearings,    77. 
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11/ 
so  that  the  fire  and  smoke  detection  system  is  not  set  off. 

On  December  18,     1973     GAO  reported,    "We  believe  that 

correcting  the  smoking  fireplace  was  primarily  the  responsibility  of 

the  President  and  that  the  effect  on  the  Secret  Service  fire  detection 

12/ 
system  was  incidental.  " 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

The  staff  believes  that  the  exhaust  fan  is  essentially  a  per- 
sonal expense  and  does  not  bear  a  reasonable  relationship 
to  the  security  needs  of  the  President.     There  is  a  safety 
factor  present  here,    as  well  as  a  factor  of  increasing  the 
comfort  of  the  room,    since  it  is  conceivable  that  the  Presi- 
dent could  have  been  injured  as  a  result  of  the  bad  exhaust. 
But  the  safety  problem  here  is  no  more  and  no  less  than  the 
problem  confronted  by  any  other  homeowner  who  has  a  fire- 
place,   and  is  not  caused  by  the  fact  that  Mr.    Nixon  is  President. 
The  Secret  Service  did  request  the  installation,   but  this  request 
appears,   from  the  correspondence  in  our  files,   to  have  been 
urged  upon  the  Secret  Service  and  not  to  have  stemmed  from 
a  professional  conclusion  by  the  Secret  Service  that  the  ex- 
haust fan  was  needed  for  protective  purposes.    13/ 

Finally,    the  House  Committee  on  Government  Operations  re- 
ported on  May  20,    1974: 

.    .    .    There  is  no  evidence  that  either  the  Secret  Service 
or  GSA  participated  in  the  selection  or  procurement  of  the 
exhaust  fan.   .    .    . 

-T*       T»       5p 

[l]n  the  case  of  the  installation  of  the  exhaust  fan  at  San 
Clemente,   the  records  indicate  that  Herbert  Kalmbach 
decided  on  the  need  for  the  exhaust  fan;  entered  into  an 
agreement  with  the  contractor  to  provide  and  install  the 
exhaust  fan;  agreed  upon  a  price  for  such  fan;  and  author- 


11/       House  Government  Activities  Subcommittee  Hearings,    79;  GAO  Report,   49. 

12/       GAO  Report,   50. 

13/       Joint  Committee  Report,    181. 
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ized  the  work  to  be  done.     The  bill  was  then  sent  to 
Mr.    Kalmbach,   but  he  apparently  chose  not  to  pay  for 
what  he  had  ordered.    Instead,   he  decided  that  the  GSA 
should  pay  the  bill.   However,   the  GSA  needed  some 
indication  from  the  Secret  Service  that  it  would  verify 
that  the  fan  could  serve  a  security  purpose.    This  was 
obtained  some  time  after  the  exhaust  fan  was  installed, 
and  only  after,    according  to  Mr.    Kalmbach1  s  secretary, 
she  had  convinced  the  Secret  Service  that  they  needed  it. 
This  series  of  events  appears  to  be  in  direct  violation  of 
laws  relating  to  expenditure  of  Federal  funds.    14/ 

2.       Heating  System 

A  new  electric  forced-air  heating  system,    including  three  electric 
furnaces  and  various  mechanical  equipment,   was  installed  in  the  President's 
residence  at  San  Clemente  around  July  1969  at  a  total  cost  of  $18,493.57, 
paid  for  entirely  by  GSA. 

On  April  30,    1969  the  Secret  Service  made  a  preliminary  report 
on  the  security  condition  of  the  Cotton  estate,    including  the  hazards  of  the 
existing  wall  heating  system  in  the  residence.     (The  author  of  the  report  was 
a  special  agent  who  had  accompanied  the  President  when  he  visited  San 

u 

Clemente  the  month  before.  )         The  President's  contractor  described  this 
system  as  old,    in  quite  bad  shape,    and  inadequate  to  heat  the  residence. 
The  residence  heating  system  was  not  mentioned  either  in  a  May  20,    1969 
Secret  Service  security  survey  memorandum      or  in  a  June  12,    1969  memo- 
randum summarizing  a  June  9  meeting  on  security  requirements  between  John 


14/       House  Government  Operations  Committee  Report,    31,    59-60. 

U         GAO  Report,   44-45. 

2/  Sturtevant  staff  interview. 

3/  House  Government  Activities  Subcommittee  Hearings,   47-49;  GAO 

Report,   45. 
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±1 
Galuardi,    GSA  Project  Director  at  San  Clemente,    and  the  Secret  Service. 

In  or  about  May  1969,    Kalmbach  directed  Hal  Lynch,    the  Presi- 
dent's personal  architectural  consultant  at  San  Clemente,    to  "price  out"  a 
new  heating  system  for  the  residence.     Lynch  discussed  the  matter  with 
Sturtevant  and  they  jointly  decided  to  recommend  the  installation  of  a  new 

u 

forced-air  gas  system. 

In  a  letter  dated  June  18,    1969  to  Ehrlichman,    Lynch  forwarded 
a  list  of  various  projects  to  be  performed  by  the  Sturtevant  Corporation. 
The  letter  stated  that  the  Sturtevant  Corporation  would  be  "working  under  the 
direction  of  this  [Hal  Lynch' s]  office.  "        Item  3  of  this  letter  referred  to  the 
installation  of  a  forced-air  heating  system  at  an  estimated  cost  of  $11,  807. 
Both  Lynch  and  Sturtevant  stated  that  up  to  this  time  they  had  had  no  contact 

V 

with  either  the  Secret  Service  or  GSA  concerning  the  heating  system. 

A  Secret  Service  memorandum  dated  June  23,    1969  indirectly 

expressed  concern  over  the  heating  system: 

Due  to  the  existing  heating  system,    the  age  of  the  resi- 
dence,  and  the  limited  number  of  entrances,    [a  certain 
number  of]  fire  detection  units,   providing  [a  certain 
number  of]  alarm  zones,   are  required  to  minimize 
response  time.     8/ 


4/         House  Government  Activities  Subcommittee  Hearings,   49-51,    58. 

5/  Lynch  and  Sturtevant  staff  interviews. 

b_/         Joint  Committee  Report,   A-581-82;  House  Government  Activities 
Subcommittee  Hearings,    277-78  and  59. 

7/         Lynch  and  Sturtevant  staff  interviews. 

8/  GAO  Report,    45. 
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Ehrlichman's  handwritten  instructions  given  to  Kalmbach  at 

San  Clemente  about  this  time  stated,    "(1)    Heating  -  Draw  drapes /at 

SS  cost,   if  any  -  No  gas.  " 

_  10/ 

In  a  memorandum  to  the  files  dated  July  2,    1969,  Galuardi 

stated  that  "the  Secret  Service  had  ruled  out  the  proposal  to  provide  gas- 
fired  forced  hot  air  heating  in  the  residence,   and  were  requesting  GSA  to 
install  electric  heating.     In  a  later  conversation  it  was  indicated  that  base- 
board electric  heaters  were  preferred  by  the  family.  " 

In  a  handwritten  note  dated  July  9,    1969  Galuardi  stated  that  the 

Secret  Service  "requested  change  from  electric  baseboard  heating  to  electric 

11/ 
forced  hot  air  duct  work.  "  This  last  change  was  made  at  the  behest  of 

W 

Lynch,   who  viewed  a  forced-air  system  as  preferable. 

Other  handwritten  notes  of  Galuardi  summarized: 

Originally  Mr.    Lynch  was  to  install  a  gas -fired  hot  air 
heating  system  to  replace  present  haphazard  system  of 
gas  and  electrical  wall  units.     Secret  Service  denied 
gas  installation  and  requested  from  GSA  to  install 
electrical  heating.     Later  request  from  Secret  Service 
stated  baseboard  electrical  heaters,    Mr.    Lynch 
appealing  this  in  favor  of  hot  air  system  with  electri- 
cal heaters.     13/ 

The  contract  for  the  heating  system  at  the  President's  residence 


9/         Herbert  W.   Kalmbach  affidavit,   House  Judiciary  Committee,    June  14, 
T974  (attached  as  Appendix  A  to  this  memorandum). 

10/  Joint  Committee  Report,   A -590. 

11/  GAO  Report,   46. 

12/  Lynch  staff  interview. 

13/  GAO  Report,   46;  Joint  Committee  Report,   A-577. 
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14/ 
was  let  on  July  10,    1969  in  the  amount  of  $13,500. 

A  letter  from  William  Robinson,    GSA  Construction  Engineer  and 

111 
Project  Contracting  Officer  at  San  Clemente,   to  the  Steiner  Electric  Co. 

stated  that  a  contract  to  provide  "all  necessary  electrical  work  to  provide 
power  and  equipment,   materials,    etc.  ,   for  heat  through  the  main  resi- 
dence" had  been  let  to  this  company.     The  letter  directed  Steiner  to  delete 
electrical  work  previously  contracted  for  in  connection  with  the  originally 
proposed  baseboard  heaters.     Steiner  was  further  instructed  to  furnish  a 
proposal  to  GSA  regarding  credits  because  of  the  deleted  work  and  a  pro- 
posal regarding  the  additional  costs  involved  in  the  heating  change.     The 

additional  costs  paid  to  Steiner  as  a  result  of  this  change  amounted  to 

16/ 
$4,993.57. 

Sturtevant  stated  that  the  maintenance  costs  of  the  electric 

system  ultimately  installed  are  substantially  greater  than  that  of  the 

17/ 
originally-proposed  gas  system. 

GAO  reported  on  December  18,    1973: 

It  appears  from  the  foregoing  that  the  Secret  Service 
and  the  President's  architect  were  both  bent  on  re- 
placing the  heating  system,    the  former  to  remove  a 
safety  hazard  and  the  latter  to  carry  out  a  general 
reconditioning  of  the  residence. 

There  is  a  reasonable  question,   we  think  as  to  whether 


14/  Joint  Committee  Report,   A-591-92. 

15/  Id.,   A-597. 

16/  Id. ,    183. 

17/  Sturtevant  staff  interview. 
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it  would  be  altogether  fair  for  a  President  to  bear  the 
cost  of  a  system  different  from  what  he  prefers,    and 
perhaps  higher  operating  costs,   to  meet  a  Secret 
Service  requirement.     There  is  also,   however,   the 
more  insistent  question  as  to  whether  the  Government 
should  pay  the  entire  cost  of  the  new  system  when  the 
President  intended  to  install  one  anyway. 

Although  arguments  can  be  made  either  way,   we 
question  whether  the  Government  should  have  assumed 
the  cost  of  the  new  heating  system.      18/ 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

It  seems  clear  that  the  President  intended  to  replace 
the  wall  heaters  with  a  forced-air  gas  heating  system. 
The  Secret  Service  ruled  out  this  proposal,   apparently 
on  grounds  of  safety,   and  instead  requested  that  GSA 
install  an  electric  system.     Installation  of  the  electric 
system  relieved  the  President  of  the  need  to  install  the 
gas  system  at  his  own  expense.     However,   the  cost 
difference  between  the  gas  system  and  the  electric 
system  was  incurred  at  Secret  Service  insistence  for 
security  reasons.     As  a  result  of  these  factors,   the  staff 
believes  that  only  the  cost  which  would  have  been  incurred 
by  the  President  for  a  gas  heating  system,    or  $12,  988 
($11 ,  807  basic  cost  plus  a  10  percent  markup  of  $1 ,  181 ), 
should  be  taxable  income  to  the  President.     19/ 

Finally,   the  House  Committee  on  Government  Operations  reported 

on  May  20,    1974: 

There  is  no  reason  for  the  GSA  and  the  Secret  Service  to 
have  assumed  the  entire  cost  of  the  replacement  of  the 
heating  system  in  the  main  residence  and  in  the  guesthouse 
as  the  result  of  a  Secret  Service  request  to  install  an 
electric  instead  of  a  gas  furnace.     This  modification  in- 
creased the  cost  by  some  $1700.     However,   the  public 
treasury  absorbed  the  entire  cost  of  $13,  500  for  a  com- 
plete new  heating  system.     20/ 


18/       GAO  Report,   46-47. 

19/       Joint  Committee  Report,    184. 

20/       House  Government  Operations  Committee  Report,   61 
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3.       Sewer  System 

A  630-foot,    6-inch  and  400-foot,   4-inch  sewer  line  system  running 
through  the  main  residence,    guest  house  and  swimming  pool  connecting  to 
the  city  sewer  system  was  installed  in  July,    1969  at  a  cost  of  $9,845  to 
replace  an  existing  septic  tank  system.   Of  this  amount,    $3,800  was  paid 
by  GSA. 

The  construction  of  a  swimming  pool  on  the  President's  grounds 
in  the  early  summer  of  1969  necessitated  the  destruction  of  a  septic  tank 
previously  at  that  site.     The  remaining  septic  tank  system,    although  old  and 
somewhat  unreliable,   could  possibly  have  accommodated  the  normal  amounts 
of  waste  from  the  houses.     However,   the  San  Clemente  city  codes  required 
that  a  sewer  line  be  installed  in  connection  with  the  pool.     Thus,    Lynch  and 
Sturtevant  also  recommended  that  sewer  lines  be  connected  to  the  houses, 
partly  in  anticipation  of  additional  personnel  that  might  be  using  the  facilities 

u 

there. 

Item  2  in  the  June  18,    1969  letter  from  Lynch  to  Ehrlichman 
stated  that,    "The  sewer  work  will  include  a  6 -inch  line  from  the  sewer  main 
to  the  main  residence  and  continuing  on  with  a  4-inch  line  to  pick  up  the 
guest  house,   laundry  room,    two  out  rooms,   pool  drain  and  future  bath  house, 
also  includes  pumping,   filling  and  crushing  of  existing  septic  tanks.  "     The 

u 

letter  estimates  the  cost  of  this  work  at  $10,  184. 

Ehrlichman' s  instructions  to  Kalmbach,   given  to  him  at  San 


1/  Lynch  and  Sturtevant  staff  interviews. 

2/  Joint  Committee  Report,   A-581;    House  Government  Activities  Subcom- 

mittee Hearings,    277-78  and  59. 
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1/ 

Clemente  about  this  time,    stated,    "(3)    Sewer  -  2,  800  max.  " 

The  files  of  the  Sturtevant  Corporation  contain  an  unsigned  copy 
of  a  July  11,    1969  contract  totaling  $42,  644  between  Sturtevant  and  the 

Title  Insurance  &  Trust  Company,    record  owner  of  the  property,    which  in- 

±1 
eluded  the  sewer  work.         The  work  was  done  in  July  and  on  August  6, 

1969  the  Sturtevant  Corporation  sent  a  partial  billing  to  Kalmbach,    DeMarco, 

Knapp  &  Chillingworth  for  work  completed  at  the  President's  San  Clemente 

residence.     This  bill  included  $9,  845  for  sewer  work. 

y 

On  September  6,    1969  Kalmbach  wrote  Ehrlichman,        mentioning 
the  "dead  end"  he  had  reached  in  getting  GSA  to  pick  up  the  cost  of  the 
sewer  line  on  the  property  (excluding  the  cost  allocable  to  the  swimming 
pool).     Kalmbach  stated  that  Ehrlichman  had  earlier  asked  for  some  back- 
up material  demonstrating  why  GSA  should  pay  for  part  of  this  expenditure. 
Kalmbach  enclosed  a  letter  dated  September  4,    1969  from  Lynch,     requested 

V 

by  Kalmbach,       which  stated  that  the 

.    .    .    existing  septic  tank  system  at  the  Cotton  Estate  would 
not  adequately  service  the  increase  in  sanitary  requirements 
and  an  overload  of  the  existing  system  would  result.     This 
overload  would  be  brought  about  by  the  frequent  gathering  of 
large  numbers  of  visitors,    coupled  with  the  loss  of  a  septic 
tank  as  a  result  of  the  construction  of  the  swimming  pool. 


3_/         Herbert  W.    Kalmbach  affidavit,   House  Judiciary  Committee,    June  14, 
1974  (attached  as  Appendix  A  to  this  memorandum). 

4/         House  Government  Operations  Committee  Report,    27. 

5_/  Joint  Committee  Report,   A-629-30. 

6_/         Joint  Committee  Report,   A-631;  House  Government  Activities  Subcom- 
mittee Hearings,    3  92. 

l_l         Lynch  staff  interview. 
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The  net  result  would  be  a  potential  hazard  to  the  general 
health  and  welfare  of  the  occupants  of  the  residence.  8/ 

In  his  letter  Lynch  wrote  that  of  the  total  cost  of  $9,  700  for  installation  of 

the  sewer  line,   only  $2,800,    representing  expenses  attributable  to  the  swimming 

pool,    should  be  paid  by  the  owner  and  the  balance  should  be  an  expense  charged 

to  GSA.     Kalmbach  closed  his  letter  to  Ehrlichman  by  saying  that  he  would  hold 

off  payment  for  this  item  until  he  had  heard  from  Ehrlichman. 

In  a  memorandum  to  the  file  dated  September  12,    1969  Galuardi 

reported  he  had  discussed  the  sewer  and  other  matters  with  Raymond  F. 

Meyers,    Public  Buildings  Service  (PBS)  Commissioner  of  GSA,    as  follows: 

Mr.    Meyers  had  attended  a  meeting  with  the  Administrator, 
Robert  Kunzig.     Mr.    Kunzig  had  discussed  these  matters 
with  Mr.    Ehrlichman.    .    .    .     The  sewer  line  on  the  resi- 
dence property  was  installed  by  a  contractor  under  the 
auspices  of  Mr.   Lynch.     The  cost  of  this  sewer  line  should 
be  prorated.     I  will  discuss  this  further  with  Mr.    Lynch  to 
arrive  at  the  proper  cost.     _9/ 

Galuardi  stated  to  GAO  that  he  did  not  think  the  Government  should  bear  any 

of  the  cost  of  the  sewer,   but  was  instructed  to  negotiate  with  Lynch  the  amount 

LP/ 
to  be  paid  by  the  Government. 

Additional  correspondence  was  transmitted  from  Ehrlichman  to 

11/ 
Kunzig,   the  Administrator  of  GSA,   on  September  15.  It  was  forwarded 


j}/  Joint  Committee  Report,   A-632;  House  Government  Activities  Subcom- 

mittee Hearings,   393. 

9/  Joint  Committee  Report,    A-633;  House  Government  Activities  Subcom- 

mittee Hearings,    393. 

10/       GAO  Report,    83. 

11/       House  Government  Operations  Committee  Report,    2  8. 
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from  Kunzig's  office  to  the  Assistant  Administrator  for  Administration,  with 
the  notation  (by  Assistant  Administrator  Rod  Kreger),  "The  attached  was  re- 
ceived from  the  White  House  yesterday.     It  is  my  under  standing  that  you  are 

12/ 
on  top  of  this  sewer  matter.  "  Among  the  materials  transmitted  was  a 

letter  from  Sturtevant  to  Galuardi  dated  September  29  requesting  GSA  to  pay 
$3,800  "as  per  Hal  Lynch"  for  its  share  of  the  sewer  line. 

In  a  memorandum  to  the  file  dated  October  13,  1969  James  Wilson, 
Chief,  Design  and  Construction  Division,  PBS  of  GSA,  recorded  the  justifica- 
tion for  the  "contract  modification"  with  the  Sturtevant  Corporation  to  include 

the  amount  of  $3,  800  for  sewer  work.     The  memorandum  stated,    "GSA  share 

14/ 
of  $3,  800  was  computed  by  Mr.    Hal  Lynch  and  agreed  by  Mr.    Galuardi.  " 

On  October  14  GSA  requested  a  "contract  modification"  to  include 

15/ 
this  amount  of  $3,  800,   which  Sturtevant  accepted  on  November  5.  Sturtevant 

stated,   however,   that  he  never  had  a  base  contract  with  GSA  covering  the 

sewer  line  and  had  no  discussions  with  either  the  Secret  Service  or  GSA 

16/ 
during  the  period  of  its  installation. 

Robert  Rice,   GSA  Assistant  General  Counsel,   testified  on 

October  12,    1973  before  the  House  Government  Activities  Subcommittee  that 


12/       Id. 

13/       Joint  Committee  Report,   A-634;  House  Government  Activities  Subcom- 
mittee Hearings,    393. 

14/       Joint  Committee  Report,   A-635;  House  Government  Activities  Subcom- 
mittee Hearings,    394. 

15/       Joint  Committee  Report,   A-637. 

16  /       Sturtevant  staff  interview. 
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GSA's  authority  to  pay  a  portion  of  the  sewer  costs  was  a  "logical  extension" 

of  GSA's  authority  to  provide  administrative  support  to  the  Executive  Office 

17/ 
of  the  President. 

GAO  reported  on  December  18,    1973: 

It  appears  that  the  sewer  was  installed  to  replace  the  septic 
tank  system  and  to  drain  the  pool.     Although  the  line  may  be 
useful  in  meeting  the  additional  sanitary  requirements  re- 
sulting from  official  visitors,    any  such  benefit  appears  to 
be  incidental.     On  this  basis,   we  believe  that  the  Govern- 
ment should  not  have  shared  the  cost.      18/ 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

The  staff  believes  that  the  sewer  work  was  necessitated 
by  the  construction  of  the  swimming  pool,    which  destroyed 
one  of  the  septic  tanks  which  had  previously  been  used  at 
San  Clemente  while,   at  the  same  time,    substantially  in- 
creasing the  workload  on  the  sewage  system  there.      The 
construction  of  the  sewer  obviously  had  no  security  pur- 
pose.    Nor  is  there  any  evidence  that  the  cost  of  the 
sewer  line  was  increased  by  the  large  number  of  visitors 
to  San  Clemente  (even  assuming  these  visitors  were  enter- 
tained at  governmental  functions),    since  the  construction 
of  the  lines  would  have  been  necessitated,   in  any  case,    by 
the  construction  of  the  swimming  pool.     Because  of  these 
factors,   the  staff  believes  that  the  cost  of  the  sewer  paid 
by  GSA  should  be  treated  as  income  to  the  President.     19/ 

The  House  Committee  on  Government  Operations  reported  on 

May  20,    1974: 

Again,   the  Secret  Service  had  not  requested  the  sewerline, 
[sic]    nor  had  the  GSA  participated  in  any  way  in  the  procure- 
ment of  the  sewer  installation.    20/ 


17/  House  Government  Activities  Subcommittee  Hearings,    395. 

18/  GAO  Report,    83. 

19/  Joint  Committee  Report,    188. 

20/  House  Government  Operations  Committee  Report,    28. 
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4.       Landscape  Construction  and  Maintenance 

In  the  years  1969  through  1972  substantial  amounts  of  landscape 
construction  and  maintenance  performed  on  the  President's  grounds  at 
San  Clemente  were  paid  for  by  GSA. 

Of  the  $135,  700  spent  by  GSA  at  San  Clemente  for  landscape  con- 
struction work,  the  staff  of  the  Joint  Committee  allocated  $3,  600  as  taxable 
income  to  the  President.      This  sum  included  expenses  for  a  general  clean-up 

V 

of  the  grounds,   tree  pruning  and  irrigation  repair.        Sturtevant  stated  that 
the  grounds  were  in  a  state  of  poor  repair  when  he  first  visited  the  estate 
in  June  1969.     Kenneth  Kammeyer,   who  had  been  selected  by  Lynch,   was 
generally  responsible  for  recommending  and  supervising  the  landscape  con- 
struction,  with  GSA's  assent.    This  included  the  installation  of  a  new  sprinkler 
system,   the  resodding  of  the  front  yard  and  interior  courtyard,    and  certain 

y 

other  landscaping. 

Ehrlichman' s  handwritten  instructions,   given  to  Kalmbach  at  San 

Clemente  around  June  1969,    stated,   "(4)    Landscaping  -  Gardener  on  GSA. 

U 

Move  trees  -  $350/mo.  " 

After  the  landscape  work  was  completed  in  September  1969,   an 
initial  arrangement  for  maintaining  the  grounds  was  established.     A  Galuardi 
memorandum  of  September  15,    1969  stated  that  sometime  before  September  4, 


\_l         Joint  Committee  Report,    194.     The  IRS  did  not  find  that  any  expenses 
for  landscape  construction  constituted  taxable  income  to  the  President.     IRS 
Examination  Report,   Section  II. 

2/  Sturtevant,    Hathaway  and  Lynch  staff  interviews. 

3/         Herbert  W.    Kalmbach  affidavit,   House  Judiciary  Committee,    June  14, 
1974  (attached  as  Appendix  A  to  this  memorandum). 
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1969  he  received  three  requests  from  Ehrlichman.     These  were:      arrange  for 

the  employment  of  Montez  (one  of  two  caretakers  on  the  President's  grounds), 

maintain  the  swimming  pool  and  continue  with  the  landscape  maintenance. 

Another  Galuardi  memorandum  of  September  12,    1969  stated  that  after  a  meeting 

between  Ehrlichman  and  Kunzig,    GSA  had  agreed  to  maintain  the  residence 

grounds,   although  it  would  not  agree  to  employ  Montez  or  maintain  the  pool. 

The  memorandum  further  noted  that  "the  requirement  for  this  [maintenance]  will 

be  discussed  with  SS  and  a  request  for  this  service  obtained  from  them." 

The  Secret  Service  wrote  GSA  on  September  25,    1969: 

.    .    .    it  is  necessary  that  the  shrubbery  and  grounds  be  main- 
tained in  such  a  manner  as  to  permit  us  to  provide  maximum 
security. 

It  is  requested  that  the  General  Services  Administration 
assist  the  Secret  Service  in  this  respect  by  entering  into  a 
contract  for  such  maintenance.     6/ 

On  October  17,    1969  GSA  contracted  with  White's  Landscaping  Company 

at  approximately  $3,  350  per  month  to  obtain  maintenance,    landscaping,   and 

gardening  service  from  October  20,    1969  through  October  31,    1970  through 

the  employment  of  a  working  foreman,   three  full-time  gardeners,    and  the 

V 

necessary  equipment  and  material.  The  contract  provided  for  maintenance 

by  means  of  continuous  watering,   weeding,    rolling,   mowing,    reseeding, 
cultivating,    spraying,   mulching,   trimming,    edging  and  fertilizing.   In  addition, 


4/  Joint  Committee  Report,   A-669;  House  Government  Activities  Subcom- 

mittee Hearings,    314. 

5_/         House  Government  Activities  Subcommittee  Hearings,    312. 

6_/  Joint  Committee  Report,   A-670. 

7/         House  Government  Activities  Subcommittee  Hearings,    311;  GAO  Report,    38. 
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the  flower  beds  were  to  be  replanted  four  times  per  year  with  plants 

J/ 
selected  by  the  owner's  representative.         Brigido  Garcia,  a  gardener  who 

had  worked  for  the  previous  owners  of  the  property,  also  had  been  placed 
under  contract  at  $514  per  month  by  the  Secret  Service  for  one  year  begin- 
ning July  1,  1969.  The  Secret  Service  reason  for  obtaining  the  services  of 
Garcia  was 

.  .  .his  knowledge  of  the  residence  and  his  ability  to  perform 
many  of  the  tasks  inherent  in  its  maintenance.    Having  him  in 
our  employ  would  preclude  the  necessity  to  call  in  outside  help 
to  perform  minor  duties  within  the  compound.    9  / 

Coordination  of  the  landscape  design  and  maintenance  work  was  not  handled  by 
GSA  but  contracted  out  to  Kammeyer.  His  contract  with  GSA  included  responsi- 
bility for  designing  the  flowerbed  at  the  west  face  of  the  residence  and  providing 

10/ 

new  floral  designs  quarterly.  Until  April  19  70,  when  these  arrangements 

were  altered,   the  President  paid  no  costs  for  maintaining  his  grounds  at  San 

Clemente     other  than  one  fee  of  approximately  $500  to  Kammeyer. 

12/ 
In  early  1970  Kalmbach,  apparently  at  the  direction  of  Haldeman, 

instructed  GSA  to  cancel  the  landscape  maintenance  contract  as  soon  as  pos- 

13/ 
sible,  and  this  was  accomplished  around  April.    At  this  time,  one  main- 


Q/  House  Government  Acitivities  Subcommittee  Hearings,  318,  320. 

9/  GAO  Report,  38. 

10/  GAO  Report,  38-39. 

11  /  Joint  Committee  Report,  194. 

12/  Joint  Committee  Report,  A-671. 

13  /      House  Government  Activities  Subcommittee  Hearings,  321;  Hathaway 
staff  interview. 
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tenance  employee  was  placed  on  the  President's  personal  payroll,    and 

the  Secret  Service  entered  into  a  contract  with  White's  for  one  gardener 

14/ 
at  $1 ,  093  per  month  to  work  on  the  grounds  of  the  residence.  For  the 

remainder  of  1970,   the  President  personally  paid  $7,765  for  landscape 

maintenance  costs,   while  the  Government  paid  $9,837.    In  1971,    the 

111 
President  paid  $12,  131 ,    and  the  Government  paid  $13,  116. 

In  addition  to  the  monthly  maintenance  costs,   the  GSA  paid  for 
two  contracts  that  involved  weeding  and  replanting  a  strip  of  land  along  the 
northern  edge  of  the  President's  property.    The  strip  runs  between  the  wall 
surrounding  his  property  and  the  road  (Calle  Ariana)  used  by  neighboring 
property  owners.    This  area  apparently  was  neglected  by  maintenance 
workers  until  November  1970. 

A  GSA  memorandum  of  August  2,    1970  stated: 

Major  Brennan  (White  House  Military  Aide)  has  requested 
that  I  secure  two  bids  to  improve  the  landscaping  along  the 
north  side  of  the  President's  property  on  Calle  Ariana. 
The  work  would  encompass  removing  all  weeds  and  debris, 
planting  ice  plant  and  installing  a  sprinkler  system  from  the 
guard  house  to  the  beginning  of  the  drainage  channel.      16/ 

Following  Major  Brennan' s  request,   the  Secret  Service,   by  letter 

dated  August  12,    requested  that  GSA 

.  .  .  engage  in  landscaping  that  area  west  of  the  wall  on  the 
President's  residence  parallel  and  adjacent  to  Calle  Ariana 
Street  in  view  of  the  fact  that  the  present  ground  cover  is  a. 


14/       Joint  Committee  Report,   A-672;  House  Government  Activities  Subcom- 
mittee Hearings,   333-34;  GAO  Report,   39. 

15/       Joint  Committee  Report,    194. 

16/       GAO  Report,   40. 
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fire  hazard.   It  is  requested  that  the  appropriate  ground  cover 
be  provided  in  order  to  minimize  the  fire  hazard.    17/ 

In  an  interoffice  memorandum  dated  August  2,    Garbarino  stated  that  he  had 

obtained  two  bids  for  the  work,   one  from  White's  Landscaping  for  $6,714.70 

18/ 
and  one  from  Toyo  Landscaping  for  $3,200.  Nevertheless,   GSA  awarded 

the  contract  to  Buccola  &  Carlos  on  August  31,   at  a  cost  of  $8,810,   which 

19/ 
included  a  payment  of  $360  to  Kammeyer  to  design  and  inspect  the  project. 

20/ 
(Kammeyer  had  originally  recommended  the  selection  of  Buccola  &  Carlos). 

After  the  work  was  completed,    the  area  apparently  was  still  not 

well  maintained,   and  the  neighboring  Cyprus  Shore  Community  Association 

complained  in  a  letter  dated  January  16,    1971  about  weeds  and  a  deterioration 

21/ 
of  the  geranium  plantings.  Garbarino  responded  on  February  1  that  he  was 

22/ 
already  making  arrangements  to  have  the  area  cleared.  A  handwritten 

note  at  the  bottom  of  the  January  16  letter  by  a  GSA  official  stated: 

Told  Ernie  [Garbarino]  this  should  not  have  been  answered 
by  him  as  it  would  be  interpreted  that  GSA  is  responsible 
for  this.     Should  have  been  referred  to  Kalmbach,   who  is 
in  charge. 


In  a  letter  dated  January  11,    1971  the  Secret  Service  requested  that 


GSA 


17/  Id"   40-41. 

18/  House  Government  Operations  Committee  Report,   42. 

Ill  il- 

20/  Id.,   60. 

21/  Id.,   43. 

22/  Id.,   60. 
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Weed  the  area  west  of  the  wall  on  the  President's  resi- 
dence which  parallels  Calle  Ariana  Street  and  reduce  the 
weed  problem  in  this  area  with  the  use  of  an  appropriate 
weeding  chemical.     23/ 

According  to  a  memorandum  to  the  file  written  by  the  PBS  regional 

commissioner  on  January  26,    Galuardi  had  questioned  whether  GSA  should 

pay  for  this  work.     The  memorandum  states  that  Galuardi  had  contacted  the 

GSA  General  Counsel  and  was  advised  that  GSA 

.    .    .    should  not  look  behind  any  Secret  Service  request 
for  work  which  was  justified  on  the  basis  of  providing 
protection  for  the  President.     24/ 

GSA  issued  a  purchase  order  for  $1,110  on  February  10,    1  971  for  the 

25/ 
weeding. 

Arthur  Sampson,   GSA  Administrator,   testified  on  October  12, 

1973  before  the  House  Government  Activities  Subcommittee,    "I  have  stated 

publicly  that  I  felt  that  the  landscaping  contract,   that  it  was  held  too  long  by 

GSA.     We  should  have  done  the  maintenance  for  perhaps  only  2  or  3  months 

26/ 
until  it  was  restored  and  growing." 

GAO  stated  its  opinion  as  follows  on  December  18,    1973: 

.    .    .    [W]e  question  the  arrangements  for  landscape  mainte- 
nance at  San  Clemente  during  the  period  October  1969  to 
April  1970.    The  Government  had  five  full-time  gardeners 
working  on  the  residential  property  under  supervision  of 
a  part-time  landscape  architect  while  the  President,   to 
the  best  of  our  knowledge,   had  no  one. 


23/  GAO  Report,   41. 

24/  Id. 

25/  House  Government  Operations  Committee  Report,   43;  GAO  Report,   41, 

26/  House  Government  Activities  Subcommittee  Hearings,    320-21. 
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More  disturbing  was  the  indication  that  the  basic  decision 
on  landscape  maintenance  during  this  period  emanated  from 
a  meeting  between  Mr.    Ehrlichman  and  GSA  and  that  the 
Secret  Service  was  subsequently  asked  to  request  such 
maintenance.     The  effective  functioning  of  the  Service 
rests  in  good  part  on  the  prevailing  belief  that  its  pro- 
tective measures  are  taken  in  good  faith.     Only  if  this 
remains  so  will  it  remain  free  to  take  whatever  steps  it 
thinks  reasonably  necessary  to  furnish  protection  -- 
steps  which  may  sometime  seem  extreme  to  the  unin- 
formed and  which,   for  security  reasons,   cannot  always 
be  explained. 

If  the  Secret  Service  believed  that  protection- related 
maintenance  beyond  that  supplied  by  the  gardener  under 
Service  contract  was  needed,    it  should  have  made  and 
documented  its  own  determination  of  the  work  to  be  per- 
formed,   the  manpower,    the  duration,   and  other  details.     27/ 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

The  staff  believes  that  the  GSA  landscape  maintenance 
payments  saved  the  President  substantial  personal  costs 
he  would  otherwise  have  incurred  for  maintaining  his 
property.     The  staff  believes  that  no  more  than  50  per- 
cent of  the  ordinary  and  reoccurring  maintenance  ex- 
penditures were  caused  by  the  existence  of  security 
devices  on  the  President's  property.     Thus,   at  least  50 
percent  of  regular  maintenance  costs,   minus  those  pay- 
ments which  the  President  in  fact  made  himself,    should 
be  included  in  income  to  the  President.    28/ 

The  House  Committee  on  Government  Operations  reported  on 
May  20,    1974: 

Landscape  maintenance  costs  at  the  San  Clemente  resi- 
dence were  accruing  to  the  Federal  Government  at  a  rate 
of  approximately  $50,  000  a  year  at  one  point.     Most  of 
this  work  was  for  routine  maintenance  and  beautification 
that  any  homeowner  might  have  desired. 

The  record  clearly  indicates  that  the  Secret  Service  did 
not  initiate  the  request  for  this  work,   but  that  it  was 


27/       GAO  Report,    39-40. 

28/       Joint  Committee  Report,    195. 
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generated  in  the  White  House.    .    .    . 

*  *  * 

.    .    .The  White  House  itself  initiated  "requests"  for  security 
expenditures.    White  House  staff  people  established  a  pat- 
tern whereby  they  indicated  to  GSA  the  type  of  activity 
they  wished  to  see  performed  and  directed  the  GSA  to 
solicit  a  request  from  the  Secret  Service.    The  record 
clearly  indicates  that  the  landscape  maintenance  at  the 
San  Clemente  residence  originated  in  the  White  House, 
not  in  the  GSA  or  the  Secret  Service.    In  this  instance  the 
GSA  was  instructed  by  the  White  House  to  obtain  a  request 
from  the  Secret  Service,   and  it  did  so.    29/ 

In  October  1973,   several  security  justifications  were  advanced  for 
the  maintenance  work  along  Calle  Ariana  before  the  House  Government  Acti- 
vities Subcommittee,   including:     (a)  the  potential  fire  hazard  the  dry  weeds 
constituted  during  the  summer  and  the  possibility  that  the  setting  of  fires  could 

K  A-  30/ 

be  a  diversionary  tactic  during  a  disturbance;—     (b)  the  possibility  that  an  un- 

«,      ■      J  31/ 

authorized  person  could  take  cover  in  this  area;-  and  (c)  the  need  to  reduce 

the  line  of  sight  from  the  adjoining  property  where  the  owner  was  apparently 
taking  photographs  of  the  President. 

GAO  stated  on  December  18,    1973: 

Although  we  are  willing  to  give  Secret  Service  the  benefit 
of  the  doubt,   the  actions  of  the  military  aide  were  inappro- 
priate and  introduce  doubt  where  none  should  exist. 

Although  landscape  maintenance  is  needed  for  protective  pur- 
poses,  it  appears  that  maintenance  in  excess  of  protective 
needs  was  done  by  GSA  from  October  1969  to  April  1970 


29/  House  Government  Operations  Committee  Report,   42,  60. 

30/  House  Government  Activities  Subcommittee  Hearings,  332;  GAO  Report,    41 

31_/  House  Government  Activities  Subcommittee  Hearings,  327-28. 

32/  Id.,   328. 
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It  appears  also  that  a  non -protective  benefit  was  realized  by 
the  President  from  the  landscaping  done  by  GSA  along  Calle 
Ariana.     33/ 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

The  staff  further  believes  that  the  1970  and  1971   contracts 
for  weeding  and  installing  a  sprinkler  system  along  Calle 
Ariana  were  incurred  primarily  to  provide  a  personal  eco- 
nomic benefit  to  the  President.     Some  costs  are  those  which 
an  ordinary  property  owner  with  property  like  the  San  Clemente 
property  would  have  been  required  to  incur  in  the  normal 
course  of  maintaining  their  property.     The  remaining  costs 
were  for  installation  of  a  sprinkling  system,    which  served 
no  security  purpose  and  did  benefit  the  President.     Thus,   the 
entire  amounts  of  $8,  800  in  the  1  970  contract  and  $1 ,  1  00  in 
the  1971   contract  should  be  income  to  the  President.     34/ 

5.       Den  Windows 

The  windows  in  the  den  on  the  second  story  of  the  President's 
residence  in  San  Clemente  were  enlarged  and  new  glass  installed  in  the 
summer  of  1969  at  a  cost  of  $1,600,   paid  for  entirely  by  GSA. 

Richard  Hathaway,   the  first  GSA  Buildings  Manager  at  San 
Clemente,    stated  that  during  a  "walk -through"  of  the  den  in  early  June 
1969  with  Lynch,    Galuardi  and  Iacovoni,    Lynch  sat  down  in  the  President's 
desk  chair  and  said  that  he  could  not  view  the  ocean  through  the  small  den 
windows  while  sitting  in  the  chair.    He  said  that  he  believed  the  President 
would  like  such  a  view  and  requested  that  Galuardi  check  into  having  the 
windows  enlarged.     Iacovoni  said  that  the  approval  of  Lilburn  Boggs,    Secret 
Service  Assistant  Director  for  Protective  Forces,   would  have  to  be  obtained 


33/         GAO  Report,   41-42. 

34/         Joint  Committee  Report,    195-96. 
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for  this  work. 

The  den  windows  were  discussed  in  a  meeting  on  June  9,    1969  be- 
tween Boggs,   Iacovoni,    Taylor,    Wong,   and  Merchant  of  the  Secret  Service, 

y 

and  Galuardi,    Slepicka  and  Hathaway  of  GSA.  In  a  June  12,    1969  memo- 

randum to  the  file  of  the  June  9  meeting,    Galuardi  stated,    "Picture  windows 
may  be  installed  in  the  den  facing  the  ocean.     If  this  is  done,    installation  of 
bulletproof  glass  or  plate  glass  angled  to  provide  ricochet  capacity  will  be 
necessary. " 

The  GSA  files  contain  five  pages  of  handwritten  notes,  believed  to 
be  written  by  Galuardi,  outlining  the  status  of  GSA  work  on  the  residence  as 
of  June  27,  1969.  Item  d.  captioned  "Other  work  requested  by  Secret 
Service"  listed  12  items  --  the  fourth  being  captioned,  "Residence  Den"  and 
stated  as  follows:  "Window  facing  ocean  to  be  enlarged.  Determination  on 
bulletproof  glass  decided  by  President  as  not  wanted.  GSA  requested  to  pro- 
vide alterations  and  furnishings  to  this  room  as  necessary  office  space  for 

±1 
the  President.  " 

Around  early  July,    Galuardi  told  Hathaway  that  he  had  had  further 

communication  with  Boggs  concerning  the  den  windows,    but  that  Boggs  still 

had  not  given  his  approval  to  have  the  enlargement  performed.    Galuardi  said 

that  he  could  wait  no  longer  if  this  work  was  to  be  completed  in  time  for 


1/  Hathaway  and  Lynch  staff  interviews. 

2/  Joint  Committee  Report,    A-571. 

3/  Id.,    574. 

4/  Joint  Committee  Report,   A-575-76. 
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the  President's  August  visit.    Kent  Slepicka,   the  GSA  architect,   was  told 
by  Galuardi  to  draw  up  window  designs;  James  McDonald,    a  contractor, 
was  requested  to  make  a  rough  estimate  of  the  cost  of  the  work;  and 
Robinson  was  instructed  by  Galuardi  to  draw  up  a  contract  for  the  perfor- 
mance  of  the  work. 

A  work  order  dated  July  16,    1969  in  the  amount  of  $1,600  was 
issued  by  GSA  to  the  McDonald  Construction  Company  to  "[f]urnish  and  install 
materials  and  labor  necessary  to  enlargen  [sic]  four  (4)  den  windows  in 
residence.   All  work  to  be  completed  by  July  25,    1969.  " 

Boggs  testified  on  October  10,    1973  before  the  House  Government 

Activities  Subcommittee  that  the  Secret  Service  never  requested  the  enlarge - 

V 
ment  of  the  den  windows. 

Rice  testified  on  October  12,    1973  before  the  same  subcommittee 
that  the  windows  were  enlarged  as  a  "logical  extension"  of  the  statutory 
authority  of  GSA  to  provide  "administrative  support"  for  the  office  of  the 
President. 

The  staff  of  the  Joint  Committee  on  Internal  Revenue  Taxation  re- 
ported on  April  3,    1974: 

It  does  not  appear  that  the  enlargement  of  the  den  windows 
was  needed  for  security  purposes,    or  that  security  was  even  a 
consideration  in  determining  to  carry  out  the  enlargement.     If 


5/         Hathaway  and  McDonald  staff  interviews. 

G_/         Joint  Committee  Report,   A-580;  House  Government  Activities  Subcom- 
mittee Hearings,   335. 

7/         House  Government  Activities  Subcommittee  Hearings,    80,    336. 

8/         Id.,    337. 


(125) 

41-593   O  -  74  -  10 


34- 


anything,    it  would  appear  the  larger  windows  (installed  without 
bulletproof  glass)  would  create  more  of  a  security  problem  than 
the  smaller  windows.     At  the  Subcommittee  Hearings,    the  GSA 
indicated  that  it  had  made  the  expenditure  in  order  to  provide 
the  President  with  administrative  support.     But  the  larger  win- 
dows bear  only  a  minimal  relationship  to  the  usefulness  of  the 
den  as  a  Presidential  office  (as  opposed  to  improving  its 
aesthetic  qualities).     Moreover,   the  Government  has  furnished 
the  President  with  one  office  at  San  Clemente  in  the  Western 
White  House.     In  view  of  these  factors,   the  staff  concludes 
that  the  den  window  work  was  done  entirely  for  the  President's 
personal  benefit,   with  no  security  or  other  Governmental  pur- 
poses.   .    .    .     9/ 

6.     Boundary  Surveys 

Boundary  surveys  of  the  26.  1  acre  Cotton  parcel  and  2.  9  acre 
Elmore  parcel  that  comprise  the  President's  property  at  San  Clemente  were 
conducted  in  May  and  August  of  1969  at  a  total  cost  of  $3,  209.  60,    paid  by 
GSA. 

Around  March  1969  Kalmbach  requested  South  Coast  Engineering 
Service  to  conduct  a  boundary  survey  of  the  Cotton  estate,   the  beneficial 
interest  of  which  passed  to  President  Nixon  on  July  15,    1969-    This  parcel 
was  originally  part  of  a  much  larger  tract  of  land  owned  by  the  Cottons. 
Although  the  Title  Insurance  &  Trust  Company  had  the  legal  metes  and  bounds 
description  of  this  remaining  parcel,   a  separate  survey  of  this  parcel  had 
never  been  made  or  recorded.    Eugene  Ayer,    a  partner  in  South  Coast,    stated 
that  a  boundary  survey  was  needed  to  determine  conclusively  the  acreage  and 
verify  the  dimensions  of  the  parcel  as  set  forth  in  the  title  company's  pre- 
liminary title  report  description.    He  also  stated  that  the  title  company  usually 
required  a  survey  before  it  would  issue  an  "extended  coverage"  title 


9/  Joint  Committee  Report,    182. 
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insurance  policy. 

On  April  5,    1969  Ayer  prepared  handwritten  notes  showing  the 

y 

"status  as  of  4/5/69."        The  notes  reflected  the  following:  "For  legal 
descriptions  Jim  Dahlquist  -  T.  I.  .  .  .    survey  incl  mean  high  tide.  .  .    Make 
boundary  for  future  ATA  extended  coverage  title  report.   See  Dick  Lindholm 
or  Dick  Parker,    T.  I.  .  .  .   when  we  have  boundary,    Jim  Dahlquist  will  come 
down  after  survey.     Important  (1)  anything  adverse  to  pro.    (2)  proof  of 
establishment  of  boundaries.  " 

In  a  letter  dated  April  28,    1969  to  South  Coast,   Kalmbach  for- 
warded a  copy  of  Title  Insurance  &  Trust  Company's  preliminary  title 
report  with  respect  to  the  structural  and  boundary  surveys  and  stated, 

It  is  my  understanding  that  you  will  be  checking  with 
Dick  Lindholm  at  TI  [the  trustee  for  the  property]  as  you 
proceed  with  your  survey  of  the  property.     Also,   it  is 
understood  that  you  will  be  surveying  the  perimeters  of 
the  property,   including  all  private  roads,   and  that  for 
the  time  being,   you  will  not  be  surveying  parcels  within 
the  overall  property  description.   We  understand  that  in 
your  survey  you  will  be  giving  us  a  survey  of  the  beach 
property  itself  to  the  mean  high  tide  line  and  that  you 
will  be  conforming  with  the  survey  requirements  that 
TI  would  have  if  we  should  decide  to  go  forward  on  ex- 
tended title  coverage,    "bj 

The  field  work  for  the  survey  was  performed  on  six  different  days 

from  May  2  through  May  21,   according  to  South  Coast's  time  records,   and 


1_/         Ayer  staff  interview. 

ZJ         Joint  Committee  Report,   A-613-14. 

3/  Joint  Committee  Report,   A-606;    House  Government  Activities  Subcom- 

mittee Hearings,    237. 
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a  survey  plat  dated  May  1969  was  prepared. 

Ayer  stated  that  South  Coast  had  no  contact  with  the  Secret 
Service  until  May  18,    1969  and  no  contact  with  GSA  until  sometime  later. 
Furthermore,   he  stated  that  neither  the  Secret  Service  nor  GSA  took  any 
part  in  ordering  the  boundary  survey  and  that  Kalmbach,   not  the  Govern- 
ment,   was  always  considered  to  be  South  Coast's  client. 

Ayer  took  the  surveys  to  Los  Angeles  on  May  22,    1969,   where 
he  met  with  officials  of  Title  Insurance  &  Trust  Company  in  connection 
with  the  title  to  the  property. 

During  the  construction  of  the  block  wall  around  the  property  in 
June  and  July  1969,    GSA  utilized  the  boundary  survey.   Ayer  stated  that 
Kalmbach  had  directed  South  Coast  to  cooperate  with  government  personnel 
and  on  several  occasions  survey  copies  were  provided  to  GSA  for,   at  most, 

V 

reproduction  costs.  Handwritten  notes  (believed  to  be  in  the  handwriting  of 
Galuardi)  of  the  GSA-Secret  Service  meeting  on  June  9,  1969,  stated  "Ayers- 
survey  of  property.   Iacovoni  will  get  a  release." 

Ayer's  handwritten  notes  of  August  19  indicated  that  President  Nixon 
was  interested  in  an  additional  parcel  of  land  owned  by  the  Elmores  and  that 
South  Coast  was  to  prepare  a  survey  map  for  Lynch,   who  was  to  meet  with 


4/  House  Government  Activities  Subcommittee  Hearings,    241. 

5/  Ayer  staff  interview. 

6_/  House  Government  Operations  Committee  Report,    20. 

7/  Hathaway  and  Ayer  staff  interviews. 

8/  Joint  Committee  Report,    A-628;  House  Government  Activities  Subcom- 

mittee Hearings,    243. 
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the  Elmores  the  following  Friday.         (The  cost  of  this  survey  was  $159, 

10/ 

which  was  added  to  the  billing  sent  to  Kalmbach  on  September  2.  ) 

South  Coast  billed  Kalmbach  on  June  9,    1969  in  the  amount 
of  $3,050.  60  for  the  Cotton  parcel  boundary  survey  and  miscellaneous 

i±i 

services.  Follow-up  billings  were  sent  to  Kalmbach  on  July  10  and 

12/ 
September  2.  On  the  latter  date  Miss  Correa,   Kalmbach' s  secretary, 

sent  the  bills  to  Hathaway  stating,    "Mr.    Kalmbach  requested  that  I  send 

you  the  attached  billing  by  South  Coast  Engineering  Service  for  payment 

111 
by  GSA  per  agreement  with  Mr.    Hal  Lynch.  " 

On  September  16,   Ayer's  notes  indicated  that  he  talked  to 

14/ 
Hathaway,   who  said  the  bill  for  $3,050.60  would  be  returned  to  Kalmbach. 

On  October  10,    Miss  Correa  wrote  Kalmbach: 

Talked  to  Hal  Lynch  today  (couldn't  reach  him  yesterday) 
and  he  will  call  Elmore.     I  also  had  him  call  Hathaway  about 
money  to  Bill  Ayer.     He  called  me  back  and  said  that  Bill  will 
be  paid  in  full  for  the  entire  bill  some  time  next  week.     I 
called  Bill  and  told  him  also  and  that  if  he  didn't  receive  it, 
to  call  me  again.     15/ 


9/         House  Government  Activities  Subcommittee  Hearings,    248;  Joint  Com- 
mittee Report  A-620. 

10/       House  Government  Activities  Subcommittee  Hearings,    247;  Joint  Com- 
mittee Report,   A-618. 

11/  Joint  Committee  Report,   A-616-17. 

12/  Id.,   A-617-18. 

1  3/  Id. ,   A-619;  House  Government  Activities  Subcommittee  Hearings,    246. 

14/  Joint  Committee  Report,   A-622. 

15/  Id.,   A-623. 
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Hathaway  stated  that  although  he  expressed  his  opinion  to 

Galuardi  that  GSA  should  not  pay  this  bill,    Galuardi  instructed  him  to 

16/ 
call  Miss  Correa  and  have  the  survey  bill  sent  to  GSA  for  payment. 

On  October  17  and  21   Hathaway  prepared  two  purchase  orders 

for  which  bills  from  South  Coast  were  later  received,    one  for  $1,525.30 

and  one  for  $1,684.20  --a  total  of  $3,209.  60  for  the  two  boundary  sur- 

17/ 
veys. 

The  GSA  stated  that  it  paid  for  these  surveys  because  they 

were  used  in  connection  with  the  construction  of  the  block  wall  around  the 

18/ 
property.  In  addition,   it  should  be  noted  that  the  cost  of  a  topographic 

survey  ordered  directly  by  GSA  was  significantly  reduced  because  the 

19/ 
boundary  survey  had  already  been  prepared. 

GAO  reported  its  opinion  on  December  18,    1973  as  follows: 

Because  the  boundary  and  structural  surveys  appear  to 
have  been  made  in  connection  with  the  acquisition  of  San 
Clemente  by  the  President,   we  think  it  was  inappropriate 
for  the  Government  to  assume  the  cost.     GSA  should  have 
obtained  a  release  from  the  President's  representative, 
obtained  copies  of  the  surveys  from  South  Coast,    and  paid 
only  the  cost  of  the  reproduction.     20/ 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 


16/       Hathaway  staff  interview. 

17/       Joint  Committee  Report,   A-624-27.     The  amount  was  apparently 
split  to  bring  each  billing,   as  split,   below  Hathaway' s  $2,  000  maximum 
obligational  authority. 

18/       House  Government  Activities  Subcommittee  Hearings,    249. 

1  9/       Ayer  staff  interview. 

20/        GAO  Report,    58. 

(130) 


-39- 


1974: 


From  the  facts  obtained,    it  seems  clear  that  Mr.    Kalmbach 
ordered  these  two  surveys  in  April,    1969,   in  conjunction 
with  the  purchase  and  closing  of  the  property  in  connection 
with  title  coverage. 

In  addition,   the  Secret  Service  did  not  initiate  the  ordering 
of  the  boundary  and  structural  surveys.     As  pointed  out  in 
the  Government  Activities  Subcommittee  Hearings,   it  appears 
that  the  Secret  Service  could  have  obtained  copies  from  South 
Coast  Engineering  Service  for  a  nominal  amount  ($1.  50  in  the 
case  of  the  boundary  survey)  after  receiving  authorization 
from  Mr.   Kalmbach  to  have  South  Coast  release  them.     On 
the  other  hand,   the  topographical  survey  was  initiated  by 
GSA  in  connection  with  GSA  improvements  on  the  property. 

As  a  result  of  these  factors,   the  staff  believes  that  these 
two  surveys  primarily  benefit  the  President  but  does  not 
believe  that  the  topographical  survey  primarily  benefited 
the  President.     Consequently,   the  staff  concluded  that  the 
entire  cost  of  the  boundary  and  structural  surveys  should 
be  treated  as  income  to  the  President  if  he  does  not  re- 
imburse the  United  States.     21/ 

The  House  Government  Operations  Committee  reported  on  May  20, 


There  is  no  evidence  that  either  the  Secret  Service  or  the 
GSA  was  involved  in  any  way  with  the  procurement  of  any 
of  these  surveys.     Instead,   they  were  procured  by  repre- 
sentatives of  the  President  for  use  in  the  purchase  of  the 
two  properties. 

The  only  payment  South  Coast  received  for  these  surveys 
was  from  the  Federal  Government.     The  GSA  attempted 
to  justify  the  payment  on  the  basis  that  the  surveys  were 
used  for  the  construction  of  a  block  wall  and  fence  around 
the  property.     However,   GSA  was  not  aware  of  the  require- 
ment of  such  a  wall  and  fence  until  June  9,    1969,   at  the 
earliest.     This  was  several  weeks  after  the  survey  was 
requested  by  Mr.    Kalmbach  and  delivered  to  Title  In- 


21/       Joint  Committee  Report,    187. 
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surance.     22/ 

7.       Structural  Investigation 

An  engineering  and  structural  analysis  of  the  former  Cotton 
home  was  made  in  May  1969  at  a  cost  of  $1,  194.44,  which  was  paid  by 
GSA. 

South  Coast  was  directed  by  Kalmbach  to  conduct  an  engineering 
and  structural  investigation  of  the  President's  residence  at  the  same  time 

y 

the  initial  boundary  survey  was  ordered. 

The  field  work  for  the  structural  report  was  performed  on  May  23 

and  24,    1969.         On  May  26,   South  Coast  transmitted  a  report  to  Kalmbach, 

which  began  as  follows: 

Pursuant  to  your  request,   we  have  made  a  structural  investi- 
gation of  the  H.   H.    Cotton  home  in  San  Clemente  ...     .    3/ 

As  stated  in  the  report,   the  purpose  of  the  investigation  was  to  evaluate  the 

present  structural  condition  of  the  house.  Ayer  stated  that  it  is  customary 

to  conduct  a  structural  condition  investigation  in  regard  to  older  houses  in 

order  to  obtain  a  measure  of  the  value  and  condition  of  what  is  being  purchased. 

In  fact,   the  structural  investigation  revealed  a  certain  amount  of  dry  rot, 

termite  damage  and  cracks  in  the  bathroom  caused  by  settling. 


22/  House  Government  Operations  Committee  Report,    21. 

1_/  Ayer  staff  interview. 

2/  House  Government  Activities  Subcommittee  Hearings,    268. 

3/  Id.,    264. 

4/  Id. 

5_/  Ayer  staff  interview. 
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On  June  9,    1969,    South  Coast  submitted  the  bill  for  this  survey  in 
the  amount  of  $1 ,  194.  44  to  Kalmbach;  it  rebilled  for  the  same  amount  on 
July  10  and  September  2. 

The  September  2  bill  was  sent,   along  with  the  billings  for  the 

V 

boundary  surveys,   by  Kalmbach's  secretary  to  GSA.  On  September  19 

GSA  prepared  a  purchase  order  in  the  amount  of  $1 ,  605.  49. 

On  October  16,    1969  the  GSA  office  in  Los  Angeles  returned  the 
purchase  invoice  with  instructions  that  it  was  unacceptable  since  the  bills 
had  been  addressed  to  Kalmbach.     Instructions  were  contained  in  the  routing 

slip  to  "secure  an  original  invoice  from  South  Coast  Engineering  for  proper 

2/ 

processing  of  payment.  "        On  October  17  Hathaway  wrote  Ayer,    directing 

10/ 
him  to  prepare  original  invoices  to  GSA.  After  reviewing  the  new  invoices, 

GSA  paid  $1,605.49  for  the  structural  survey  and  other  miscellaneous  ser- 

11/ 
vices. 

On  May  20,    1974,   the  House  Committee  on  Government  Operations 

reported: 

Neither  the  GSA  nor  the  Secret  Service  procured  the  struc- 
tural investigation;  nor  were  they  aware  that  they  might  have 
use  for  such  a  report  at  the  time  it  was  ordered.     The  report 
is  unquestionably  an  evaluation  of  the  condition,    and,    there - 


6/         House  Government  Activities  Subcommittee  Hearings,    268-69;  Joint 
Committee  Report,   A-617-18. 

7/  GAO  Report,    58;  House  Government  Activities  Subcommittee  Hearings,    246, 

8/  House  Government  Operations  Committee  Report,    22. 

9/  Id. 

1J3/  Id. 

11/  Id.  ;  GAO  Report,    58. 
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fore,   the  value,  of  the  house  that  any  purchaser  might  have 
desired  before  settling  on  the  property.     It  had  nothing  to 
do  with  any  Secret  Service  requirement  which  existed  at  the 
time  the  survey  was  made,    and  there  is  nothing  in  it  to 
indicate  that  it  was  conducted  to  assist  the  Secret  Service 
in  carrying  out  its  mission.    The  officials  at  South  Coast 
Engineering  Service  again  insisted  that  their  client  was 
Mr.   Kalmbach,    not  the  U.    S.    Government.    .    .    .    12/ 

8.    Paving 

In  the  years  1969  to  1971,  substantial  paving  was  performed  on 
the  President's  grounds  at  San  Clemente  at  a  total  cost  of  $20,429.  03,  of 
which  GSA  paid  $19,386.03. 

In  the  June  18,    1969  letter  from  Lynch  to  Ehrlichman,    Item  5 
specified  the  "removal  of  all  asphalt  paving  in  the  driveway  and  replacing 
with  new  in  the  areas  indicated  on  the  attached  drawing  and  patching  walks.  " 
The  letter  estimated  the  cost  to  be  $3,130  and  stated  "This  cost  is  to  be 
shared  equally  by  the  contractor,    General  Services,    and  the  Secret 

y 

Service.  " 

Ehrlichman' s  handwritten  instructions  to  Kalmbach  stated, 

1/ 
"(2)  Paving  drive  &  Walks  -    no  charge  except  at  gov't  expense.  " 

An  additional  $1,010  was  added  to  the  original  estimate  of  $3,  130 

because  of  additional  work  that  had  to  be  done  to  the  circle  driveway.     In  a 


12/       House  Government  Operations  Committee  Report,    22. 

1/  Joint  Committee  Report,  A-581,  584;  House  Government  Activities  Sub- 
committee Hearings  278-79  and  59-60.  The  source  of  the  comment  is  unclear 
since  at  that  time  there  was  no  Secret  Service  request  for  the  work  and  no  de- 
struction had  occurred  as  the  result  of  GSA  or  Secret  Service  activity. 

2/         Herbert  W.    Kalmbach  affidavit,    House  Judiciary  Committee,    June  14,    1974 
(attached  as  Appendix  A  to  this  memorandum). 
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letter  to  Hathaway  dated  September  11,    1969,    Sturtevant  explained  that  this 
additional  cost  was  incurred  because  "the  area  in  front  of  the  house  'was  so 
torn  up  by  GSA  and/or  security  ditches  that  the  only  way  to  do  the  job  pro- 
perly  was  to  remove  more  paving  and  do  more  patching.  "         Hathaway  esti- 
mated that  approximately  one-third  of  the  circle  driveway  had  been  torn  up 

during  the  installation  of  the  sewer  system,    electrical  systems  and  other 

±1 
related  work.  Of  the  total  $4,  140,   the  President  paid  $1,  043  and  GSA 

paid  $3,097. 

The  circle  driveway  as  well  as  the  entire  roadway  out  to  the 

Cyprus  Shore  entrance  also  was  coated  with  a  blacktop  sealer  to  achieve 

uniformity  of  condition  and  appearance.     The  road  to  the  caretaker's  house 

and  certain  walkways  near  the  residence  were  patched.         Finally,   a  new 

road  was  constructed  from  the  circle  driveway  to  the  Western  White  House 

office  complex.    This  work  resulted  in  additional  costs  to  GSA  of  more  than 

u 

$7,000. 

A  September  19,    1969  letter  from  GSA  to  the  Secret  Service  con- 
firming this  work  stated  as  follows:    "Repave  all  areas  previously  paved  due 


3/  Joint  Committee  Report,   A-641. 

4/         Hathaway  staff  interview. 

5_/  Joint  Committee  Report,    190;  House  Government  Operations  Committee 

Report,   44. 

6_/         Hathaway  staff  interview. 

7/  Joint  Committee  Report,    190;  House  Government  Operations  Committee 

Report,   44. 
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8/ 

to  the  damage  by  heavy  trucks,    equipment  and  trenches." 

Subsequent  to  this  paving  work,    repairs  were  made  in  December 
1969  in  conjunction  with  the  installation  of  trenches  that  caused  the  driveway 
to  settle.     The  total  cost  of  $2,  039.  60  was  paid  by  GSA. 

In  September  or  October  1971,    the  paving  had  once  again  settled, 

partially  due  to  a  break  in  the  water  main,   and  the  circle  driveway  was 

again  completely  repaved  at  a  cost  of  $6,  278.    The  entire  cost  of  this  work 

10/ 
was  paid  by  GSA. 

GAO  reported  on  December  18,    1973: 

• 
As  a  whole  the  GSA  paving  work  either  served  a  protec- 
tive purpose  or  was  incident  to  other  protective  work  .... 
Repair  and  restoration  of  the  existing  driveway  was  generally 
incident  to  other  protective  work.     Government  personnel 
are  the  predominant  users  of  the  driveway  and  new  road.    .    . 

There  appears  to  have  been  a  non-protective  benefit  to  the 
President.     The  contractor  performing  the  original  resur- 
facing work  described  the  existing  paving  as  looking  about 
30  years  old.     In  addition,   the  contractor  stated  that  the 
existing  paving  caused  water  to  run  off  the  driveway  and 
collect  in  front  of  the  residence  door.      11/ 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

The  staff  believes  that  the  paving  work  performed  on  the 
President's  grounds  at  San  Clemente  provided  a  personal 
benefit  to  the  President    in  that  the  entire  road  (which  ap- 
peared to  be  30  years  old)  from  the  caretaker's  house  to 
the  main  gate  at  the  entrance  to  Cyprus  Shores  [sic]  was  newly 
paved.   It  is  also  clear  to  the  staff  that  substantial  paving 
in  the  area  of  the  circle  driveway  was  required  because  of 
the  damage  caused  by  construction  for  security  installations. 
In  addition,    government  personnel  were  the  primary  users 


8/  GAO  Report,   43. 

9/  GAO  Report,    43;  Joint  Committee  Report,    190. 

10/       GAO  Report,   43;  House  Government  Operations  Committee  Report,   44; 
Joint  Committee  Report,    190,   A-650-51. 

11/       GAO  Report,   44. 
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of  the  road.     The  staff  does  not  believe  that  any  of 
this  restoration  work  done  to  repair  the  damage  caused 
by  this  construction  should  be  taxable  income  to  the 
President.    The  staff  does  feel,   however,   that  there 
was  a  significant  amount  of  paving  in  addition  to  that 
required  to  repair  this  damage  which  primarily  bene- 
fited the  President.       Accordingly,   the  staff  feels 
that  it  is  appropriate  to  allocate  one -third  of  the 
total  cost  of  this  work  minus  the  amount  personally 
paid  by  the  President  as  taxable  income  to  the  Presi- 
dent.   12/ 

9.       Point  Gazebo 

The  "point"  gazebo  or  "card  house,"  a  circular-shaped  structure 
of  redwood  and  stucco  construction  overlooking  the  beach  on  the  grounds  of 
the  President's  residence  at  San  Clemente,   was  restored  in  the  spring  of  1971 
at  a  total  cost  of  $6,  642,   paid  entirely  by  GSA. 

Ehrlichman's  handwritten  instructions  given  to  Kalmbach  around 
June  1969  stated, 

(5)  "Card  House"  on  north  line 
let  SS  use  - 

(6)  Tax  implication  of  SS  use 
of  buildings.  .  . 

(8)  SS  pay  for  building  of  Tf    property 

(9)  Give  SS  up  to  4  of  outbuildings 
more  write-off  1_/ 

Apparently  the  Secret  Service  originally  had  advised  GSA  that 

it  would  use  the  point  gazebo,   but  a  September  19,    1969  letter  from  GSA 

to  the  Secret  Service  noted  that  any  renovation  had  been  indefinitely 


12/       Joint  Committee  Report,    190-91. 

1_/         Herbert  W.    Kalmbach  affidavit,    House  Judiciary  Committee,    June  14, 
1974  (attached  as  Appendix  A  to  this  memorandum). 
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27 
deferred.         Boggs  had  decided  not  to  renovate  this  gazebo  because  he  felt 

that  the  expense  involved  would  be  too  great  in  relation  to  the  increased 

usefulness  to  be  gained.   Its  existing  condition  was  described  by  McDonald 

as  "poor,"  in  part  because  of  termite  and  water  damage. 

In  a  January  18,    1971  letter  from  Iacovoni  to  Garbarino,   however, 

the  Secret  Service  stated: 

It  has  been  determined  that  the  U.   S.   Secret  Service  will 
utilize  the  Gazebo  ...    to  provide  security  for  the  Presi- 
dent.    The  Gazebo  is  several  years  old  and  in  need  of  repair; 
therefore,   it  is  requested  that  the  Gazebo  be  reconditioned 
in  order  that  it  can  be  utilized  by  our  security  personnel.     4/ 

In  a  White  House  memorandum  to  Mrs.    Nixon  dated  February  15, 
1971,   Mrs.    Constance  Stuart,   Mrs.    Nixon's  secretary,   advised  that  the 
Secret  Service  would  not  be  taking  over  the  point  gazebo  as  one  of  its  posts. 
However,   "they  would  like  to  place  some  small  electronic  scaning  [sic] 
devices  in  an  already  existing  cabinet"  and  "the  equipment  would  therefore 
never  be  noticed."   The  gazebo,   although  now  "in  sad  need  of  repair,"  would 
be  restored  to  its  original  condition.    Stuart  further  advised  Mrs.    Nixon  that 
the  work  would  be  done  in  good  taste  and  the  ultimate  result  would  be  "as 
close  to  the  original  condition  as  possible."  Mrs.    Nixon  approved  the  re- 
storation,  and  Mrs.    Stuart  sent  a  copy  of  the  memo  to  Galuardi  noting,   "Jack, 


2/  GAO  Report,    55;  House  Government  Activities  Subcommittee  Hearings, 
54. 

3/  Hathaway  and  McDonald  staff  interviews;  GAO  Report,    55. 

4/  Joint  Committee  Report,   A-598. 
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as  you  can  see  PN  has  OK'd    the  work.  " 

A  contract  was  awarded  on  March  1  0  to  McDonald  Construction 
Company  for  $5,550.         The  windows  and  doors  of  the  gazebo  were  replaced, 

V 

and  certain  interior  cabinets  reconstructed.        After  the  work  was  initiated, 
it  was  determined  necessary  to  replace  the  Spanish  tile  roof  and  the  floor  tile 
at  an  additional  cost  of  $1,092.         The  total  cost  for  the  complete  restoration 
was  $6,  642. 

On  August  4,    1971  Galuardi  prepared  a  "fact  sheet,  "  presumably 
for  use  in  connection  with  Arthur  Sampson's  scheduled  visit  to  San  Clemente 
on  August  19,    1971.     The  fact  sheet,    which  lists  the  gazebo  as  a  recently 
completed  project,    stated  that  it  had  been  renovated  as  a  communications 

center  and  that  "the  condition  of  this  gazebo  had  been  criticized  by  persons 

2/ 

walking  on  the  beach.  " 

On  August  2,    1971   Galuardi  prepared  another  fact  sheet  presumably 

for  use  in  connection  with  the  scheduled  visit  of  Robert  Kunzig,   Administrator 

of  GSA,   to  San  Clemente  on  August  25,    1971.     On  the  fact  sheet,    Galuardi  again 

noted  that  "complaints  had  been  frequent  about  exterior  condition  of  this  building 

10/ 
seen  from  the  beach.  " 


5/  Id.,  A-599. 

6/  Id.,  A-600. 

7_/  McDonald  staff  interview. 

8/  Joint  Committee  Report,   A-601, 

9/  Id.,   A-602. 

10/  Id.,   A-605. 
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GAO  reported  on  December  18,    1973  that  the  gazebo  serves  a 
protective  function  but  that  the  reconditioning  also  provided  a  nonprotective 
benefit  because  of  the  gazebo's  prior  poor  condition. 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

Prior  to  the  contract  for  "reconditioning",    the  Secret 
Service  had  decided  not  to  use  the  gazebo  as  a  security- 
post,   although  they  did  desire  to  "place  some  small 
electrical  devices  in  an  already  existing  cabinet."     Exami- 
nations by  the  staff  indicate  that  the  storage  does  not  appear 
to  hinder  the  personal  use  of  the  gazebo  by  the  President, 
and  the  expenses  directly  related  to  the  work  on  the  cabinet 
appear  to  be  minor.     On  the  other  hand,   there  is  substantial 
evidence  that  the  appearance  of  the  gazebo  had  been  criti- 
cized prior  to  the  renovation,   presumably  by  the  President 
and  his  family.    The  staff  understands,   however,    that  a 
member  of  the  Secret  Service  staff  does  occupy  the  gazebo 
from  time  to  time,   and  that  this  use  inhibits  use  of  the 
gazebo  by  the  President's  family.    In  view  of  these  factors, 
the  staff  has  concluded  that  the  reconditioning  of  the  gazebo 
was  primarily  for  the  benefit  of  the  President,   but  did  have 
some  governmental  purpose  of  improving  the  security  in  the 
area  ....    Consequently,   the  staff  believes  that  75  per  cent 
of  the  cost  of  reconditioning  the  gazebo  should  be  treated  as 
income  to  the  President.    1  2/ 

10.     Beach  Cabana  and  Railroad  Crossing. 

In  July  1969  a  beach  cabana  and  railroad  crossing  were  installed  on 

the  President's  private  beach  at  a  cost  of  $13,  186.    These  structures,    as  well 

y 

as  a  railroad  warning  signal  costing  $6,  102,   were  paid  for  entirely  by  GSA. 

Lynch  was  originally  requested  by  Kalmbach  or  Ehrlichman  to  con- 


11/       GAO  Report,    56. 

12/       Joint  Committee  Report,    185. 

1/  Id.,    191;  House  Government  Operations  Committee  Report,    35. 
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struct  a  cabana  for  the  President's  use  on  the  beach,        and  the  item  (at 
an  estimated  cost  of  $1,000)  was  included  in  his  June  18,    1969  letter  to 
Ehrlichman.     In  anticipation  that  the  public  might  be  allowed  access  to  the 
beach,   however,   the  Secret  Service  modified  the  design  of  the  cabana  so 
that  it  could  also  be  used  as  a  security  outpost.         Lynch  stated  that  it  was 
still  contemplated  that  the  cabana  would  be  available  for  the  President's 
personal  use. 

Handwritten  instructions  of  Ehrlichman  given  to  Kalmbach  at  San 
Clemente  around  June  1969  stated  "(7)  SS  build  beach  shelter  and  use  when  IT 
not  there  -  put  phone  in  -  No  truck". 

The  cabana  was  no  longer  needed  by  the  Secret  Service  as  a 
security  post  after  a  decision  was  made  to  close  the  beach  during  the  Presi- 

y 

dent's  visits.  Subsequently,    the  cabana  was  virtually  destroyed  by  a 

storm. 

An  April  30,    1969  Secret  Service  memorandum  making  a  prelimi- 
nary report  on  the  security  condition  of  the  residence  expressed  concern  about 

V 

the  presence  of  the  railroad  tracks  between  the  house  and  beach.         After  con- 


Zj  Lynch  staff  interview. 

3/  GAO  Report,    54;  Lynch  staff  interview. 

4/  Lynch  staff  interview. 

5/  Herbert  W.    Kalmbach  affidavit,   House  Judiciary  Committee,    June  14,    1974 
(attached  as  Appendix  A  to  this  memorandum). 

6/  House  Government  Operations  Committee  Report,    35. 

7/  GAO  Report,    53. 
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siderable  debate  about  how  to  deal  with  this  hazard,   a  ground  level  redwood 

walkway  across  the  tracks  and  a  waiting  station  were  constructed. 

GAO  reported  on  December  18,    1973: 

.    .    .    [T]he  railroad  crossing  and  warning  signal  and  the 
beach  cabana  serve,   or  served,   a  protective  purpose. 

At  the  same  time  these  are  nonprotective  benefits  to 
the  President.    The  railroad  crossing  makes  access 
to  the  beach  more  convenient,   and  the  beach  cabana  was 
intended  for  use  by  the  First  Family  as  well  as  being 
a  guardpost.     9/ 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

Construction  of  the  cabana  was  partially  for  the  benefit 
of  the  President  and  his  family  as  a  beach  house,   but 
also  had  a  security  purpose  because  it  was  contemplated 
that  the  cabana  would  be  used  by  the  Secret  Service. 
However,   the  cabana  was  destroyed  shortly  after  it  was 
constructed,    so  it  is  not  necessary  to  allocate  the  con- 
struction cost  between  the  governmental  and  personal 
functions  of  the  cabana.     The  railroad  crossover  contri- 
buted to  the  personal  comfort  of  the  President  and  his 
family  because  it  made  access  to  the  beach  more  con- 
venient.    At  the  same  time,    it  appears  that  the  cross- 
over also  had  a  protective  function,   not  only  by  reducing 
the  danger  of  accident  while  crossing  the  tracks,   but  also 
by  allowing  the  beach  to  be  cleared  more  quickly  in  the 
event  of  an  emergency.     Approximately  $7,000  of  the 
total  contract  (of  $13,  186)  was  for  the  construction  of 
the  handrail  and  the  railroad  crossover.     The  staff 
believes  that  approximately  one-half  of  this  cost,   or 
$3,  500  should  be  treated  as  taxable  income  to  the 
President.     10/ 


8/  House  Government  Activities  Subcommittee  Hearings,   49-50,    139. 

9/         GAO  Report,   54. 

10/       Joint  Committee  Report,    192.     The  IRS  did  not  include  these 
expenses  as  taxable  income  to  the  President.     IRS  Examination  Report. 
Section  H. 
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11 .    Handrails 

Handrails  at  the  President's  residence  at  San  Clemente  were 
constructed,    replaced  or  reinforced  in  1969  at  a  total  cost  of  over 
$1,500,   paid  entirely  by  GSA. 

Boggs  of  the  Secret  Service  ordered  the  construction  of  a  handrail 

down  the  stone  steps  to  the  beach  because  he  thought  the  steps  constituted 

1/ 
a  safety  hazard  to  the  President.         The  construction  of  this  handrail  was 

included  in  a  July  18,    1969  contract  between  GSA  and  McDonald  Construction 

2/ 

Company,        and  the  handrail  was  installed  by  McDonald  at  an  estimated  cost 

3/ 

of  between  $500  and  $1,  000.  Subsequently,    Lynch  inspected  this  handrail, 

found  it  to  be  unacceptable,   and  requested  Sturtevant  to  replace  it  with  a 

±1 
stained  handrail  of  different  size  with  decorative  carvings. 

On  October  16,    1969  Sturtevant  billed  GSA  in  the  amount  of  $988.  50, 
which  included  the  cost  of  remodeling  the  handrail  to  the  beach. 

On  October  24,    1969  GSA  issued  a  purchase  order  to  the  Sturtevant 
Corporation  to  furnish  the  necessary  labor  and  material  to  complete  this 
job.        Although  Hathaway  had  questioned  the  propriety  of  paying  for  the  same 


1_/  Hathaway  staff  interview. 

2_/  Joint  Committee  Report,   A-656-59. 

3_/  McDonald  staff  interview. 

4/  Hathaway,    Lynch  and  Sturtevant  staff  interviews. 

_5/  Joint  Committee  Report,   A-639. 

6/  Id.,   A-640. 
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V 
work  twice,  Galuardi  instructed  him  to  pay  the  bills  both  to  McDonald  and 

Sturtevant. 

In  addition,    Lynch  requested  Sturtevant  to  install  a  new  wrought 

iron  handrail  to  replace  a  "rusted  out"  handrail  leading  down  a  slippery  path 

from  an  existing  gazebo  to  the  President's  residence.    This  work  accounted 

for  the  remainder  of  the  $998.50  bill  paid  by  GSA. 

Finally,    Lynch  asked  Sturtevant  to  reinforce  a  "very  wobbly" 

10/ 
handrail  on  the  steps  leading  to  the  President's  second  story  den. 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

The  installation  of  the  new  wrought  iron  handrail  and  the 
remodeling  of  the  existing  redwood  handrail  leading  to 
the  beach  were  not  for  security  purposes.     While  there 
is  a  safety  element  present,   the  hazard  involved  is  the 
same  as  anyone  having  a  private  beach  would  face,    i.  e. , 
the  danger  of  slipping,   and  is  not  related  to  the  President's 
position.     Conceivably,    these  handrails  might  be  used  by 
official  guests  at  San  Clemente,   but  there  was  no  evidence 
submitted  to  the  staff  that  this  was  the  case,   and,    in  any 
event,    it  appears  that  the  primary  purpose  of  the  hand- 
rails was  to  provide  for  the  safety  and  comfort  of  the 
President  and  his  family.     Thus,   the  staff  believes  that 
the  full  cost  of  these  improvements  should  be  taxable  in- 
come to  the  President.    11/ 


7/  Id.  ,   A-638;     Hathaway  staff  interview. 

8/  Hathaway  staff  interview. 

97  Lynch  and  Sturtevant  staff  interviews;  Joint  Committee  Report,    189. 

10/  Sturtevant  staff  interview. 

11  /      Joint  Committee  Report,    189.     The  IRS  did  not  include  these  expenses 
as  taxable  income  to  the  President.     IRS  Examination  Report,    Section  H. 
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D.      Other  Government  Expenditures  Questioned  at  San  Clemente  But  Not 
Found  by  Staff  of  Joint  Committee  to  Constitute  Taxable  Income  to 
the  President 

1 .       Redwood  Fence 

Approximately  1 ,  000  feet  of  redwood  fencing  was  constructed  on 
the  waterfront  side  of  the  property  along  the  railroad  right-of-way  in  July 
1969  at  a  cost  of  $11,561.35,   which  was  paid  entirely  by  GSA. 

The  Secret  Service,   at  its  June  1969  meeting  with  GSA,    requested 

that  a  fence  approximately  eight  feet  high  be  constructed  about  twenty  feet  up 

the  embankment  along  the  waterfront,   indicating  a  preference  for  an  aluminum 

1/ 
Cyclone  fence  with  square  posts  and  square  top  runners.        Notes  found  in  the 

GSA  files  contained  the  following  notation: 

Chain  link  fence  satisfactory  to  Mr.    Boggs  (Secret  Service). 
Redwood  fence  preferred  by  Mr.    Lynch  and  satisfactory  to 
Secret  Service.     GSA  proceeding  with  6  foot  high  redwood 
fence.    ...     2/ 

A  contract  for  construction  of  the  redwood  fence  was  awarded  to 

A  &  A  Fence  Co.   on  July  7,    1969,   with  a  completion  date  of  July  24.     Total 

1/ 
cost  of  the  fence  was  to  be  $14,  225.         The  original  contract  called  for  the 

construction  of  1 ,  000  feet  of  redwood  fence  for  $1 1 ,  650  and  530  feet  of 

±1 
chain  link  fence  for  $2,  575.         The  per  unit  costs  therefore  were  $1 1.  65 

5/ 
per  foot  for  the  redwood  fence  and  $4.  85  per  foot  for  the  chain  link  fence. 


1_/  House  Government  Activities  Subcommittee  Hearings,    50. 

2/  House  Government  Operations  Committee  Report,    33. 

3_/  House  Government  Activities  Subcommittee  Hearings,    376. 

4/  Id.,   375-83. 

5/         Had  the  entire  fence  been  of  chain  link  material  as  originally  planned, 
tne  total  cost  would  have  been  $7,420.  50. 
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During  the  construction  of  the  fence,    a  number  of  problems  con- 
cerning changes  arose  between  the  contractor  and  the  GSA  contracting  officer, 
Robinson.     On  July  17,    1969  Robinson  wrote  a  letter  to  A  &  A  Fence  Co. 
stating: 

Reference  is  made  to  discussions  on  July  16,    1969  at  which 
time  it  was  brought  to  the  attention  of  the  contracting  officer 
for  the  first  time  that  unauthorized  contract  changes  con- 
cerning the  construction  of  the  redwood  fence  were  pro- 
ceeding.    6/ 

On  that  date  Robinson  put  a  memo  in  the  GSA  files  charging  that  un- 
authorized changes  to  the  redwood  fence  contract  had  been  made  and  re- 
questing that  he  be  relieved  of  further  responsibility  for  that  contract  and 

that  the  contracting  officer's  responsibility  "be  assigned  to  whomever  is 

V 

responsible  for  these  and  future  changes."         At  one  point   Robinson  stated, 

"Fence  design  was  changed  to  satisfy  the  personal  whim  of  architect  Lynch. 
Change  degraded  fence  quality  and  unnecessarily  increased  resulting  fence 
cost.     Due  to  refusal  of  resident  architect  to  be  reasonable  concerning  a 
request  for  an  impossible  chain  link  fence  relocation  -  it  was  determined 
to  delete  this  fence  at  this  time.  " 

The  deletion  of  the  chain  link  fence  was  estimated  to  reduce  the 
contract  price  by  $5,  000,   which  should  have  reduced  the  total  cost  of  the 
redwood  fence  to  $9,  225.    Further  changes,   however,    increased  the  cost 


6/         House  Government  Activities  Subcommittee  Hearings,    378. 

7/         Id. 

8/         Id.,    379. 
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11 

of  the  redwood  fence  to  a  final  figure  of  $11,  561.  35.         In  one  of  the  forms 

filed  to  explain  a  change  in  the  contract,    Robinson  attributed  most  of  these 

changes  to  Lynch' s  desires,    stating,    "work  was  increased  due  to  requests 

by  resident  architect  -  who  insisted  on  still  another  contract  change  to  the 

existing  redwood  fence  (fifth  in  one  week)  -  a  final  decision  by  the  resident 

architect  to  paint  all  redwood,   additional  handrailing  requirements  by  the 

Secret  Service  and  a  few  minor  design  deficiencies  and  changes  considered 

10/ 
to  be  desireable  [sic]  by  GSA. " 

The  cost  of  painting  the  fence,    railroad  crossover,   waiting  station, 

stair  handrail,   gates  and  beach  cabana  in  order  to  attain  a  uniform  "aged" 

1LI 

look  was  $5,225. 

The  staff  of  the  Joint  Committee  stated  on  April  4,    1974: 

.    .    .    [T]he  President's  representatives  requested  GSA  to 
modify  substantially  the  security  fence  to  be  installed  on 
the  President'  s  property.     However,    the  staff  did  not  in- 
clude any  of  this  amount  in  taxable  income  because  the 
total  expenditures  for  the  fence  were  reasonable,    in  light 
of  the  security  purpose  which  was  served.     12/ 


stated: 


On  May  30,    1974,   the  House  Committee  on  Government  Operations 


The  cost  of  the  barrier  on  the  west  side  of  the  property 
was  substantially  increased  from  the  Cyclone  fence  ori- 


9/  Id.,    375-83. 

10/  Id.,    380. 

11/  House  Government  Operations  Committee  Report,    34. 

12/  Joint  Committee  Report,    179-80. 
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Ill 
ginally  requested  by  the  Secret  Service. 

2.       Den  Furnishings 

The  den  at  the  President's  San  Clemente  residence  was  furnished 
at  a  cost  of  $4,  834.  50,   paid  entirely  by  GSA. 

As  stated  previously,   the  residence  at  San  Clemente  contains  a 
16  x  20  foot  room  on  the  second  floor  that  was  converted  into  a  den  or  study. 
As  part  of  its  interior  decoration  work,    the  firm  of  Cannell  and  Chaffin 

u 

selected  the  furniture  for  the  den.         The  Secret  Service  did  not  request  that 

y 

furniture  be  provided  for  the  den,        and  GSA  did  not  participate  in  the  selection 
or  procurement  of  the  furnishings,   but  a  bill  for  $4,  834.  50  for  the  den  furniture 
was  sent  to  GSA.    The  bill  had  been  addressed  to  President  and  Mrs.    Nixon, 
but  was  forwarded  to  GSA  by  Hal  Lynch  with  a  notation:  "It  was  my  under- 
standing from  Mr.    Galwardy  [sic]  that  GSA  will  assume  the  cost  of  furnishing 

l! 

this  office.  "         Included  among  the  items  was  $705  for  re-covering  a  sofa  and 

±1 
club  chair  belonging  to  the  Nixons. 

The  GSA  prepared  a  "confirming  order"  listing  each  of  the  items 

LI 

purchased  from  Cannell  and  Chaffin. 

Government  furniture  had  already  been  ordered  and  received  for 


1  3/  House  Government  Operations  Committee  Report,    34. 

1/  Id.,   29. 

2/  Id.,    135;    House  Government  Activities  Subcommittee  Hearings,    135. 

3/  Id.,    397 

4/  Id.  ,    399;  House  Government  Operations  Committee  Report,    29. 

_5_/  House  Government  Activities  Subcommittee  Hearings,    399-400. 
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the  purpose  of  furnishing  the  den.     The  Government  furniture  was  never 

6/ 
used  because  of  the  purchase  of  the  Cannell  and  Chaffin  furniture. 

On  October  12,    1973  Rice  stated  before  the  House  Government 

Activities  Subcommittee  that  GSA  paid  for  modifications  to  the  den  on  the 

V 
basis  of  its  obligation  to  provide  office  facilities  for  the  President.  It 

should  be  noted  that  the  Western  White  House  office  complex,    approximately 

one-third  of  which  is  devoted  to  the  President's  office,        is  located 

immediately  adjacent  to  the  President's  property.     The  complex  cost  $712,  000 

9/ 

to  construct  and  equip  and  an  average  of  $250,  000  to  operate  annually. 

3.       Lanterns 

Twelve  brass  lanterns  for  the  entrance  and  five  light  standards  for 

the  pool  at  San  Clemente  were  ordered  at  an  ultimate  cost  of  over  $5,  300, 

1/ 
which  was  paid  entirely  by  GSA. 

The  Secret  Service  Technical  Services  Division  apparently  specified 

the  level  of  lighting  that  was  required  for  surveillance  in  various  parts  of  the 

2/ 

estate,       but  Lynch  assumed  complete  control  of  determining  the  design  and 

placing  the  orders  for  the  lanterns.     The  four  billings  for  the  lanterns  and 


b_l  House  Government  Operations  Committee  Report,    29. 

7/  House  Government  Activities  Subcommittee  Hearings,    337. 

8/  Hathaway  staff  interview. 

9/  House  Government  Operations  Committee  Report,   45;  House  Government 
Activities  Subcommittee  Hearings,    337-38. 

1_/  House  Government  Operations  Committee  Report,    37-38. 

2/  GAO  Report,    32. 
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light  standards  were  sent  to  Kalmbach  and  Lynch.         GSA  at  no  time 

participated  in  the  procurement  of  these  fixtures  and  knew  nothing  about 

±1 

them  until  they  arrived  on  the  site. 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

.    .    .    GSA  paid  for  the  installation  of  light  standards  in- 
stalled around  the  President's  pool.     The  staff  concluded 
that  these  expenditures  did  not  give  rise  to  taxable  income 
because  they  may  have  aided  in  providing  low  level  security 
lighting  on  the  grounds.     5/ 


1974: 


The  House  Committee  on  Government  Operations  reported  on  May  10, 


In  other  cases,    vague  or  general  requests  from  the  Secret 
Service  were  used  to  justify  extraordinary  expenditures 
if  even  the  remotest  link  to  security  could  be  established. 
A  case  in  point  is  the  procurement  of  more  than  $5,000 
worth  of  brass  lanterns  for  San  Clemente.     Obviously,    as 
lights,    these  items  could  be  described  as  serving  a  security 
function.     However,   there  is  no  evidence  that  these  particular 
lights  were  requested  by  the  Secret  Service,    designed  by  the 
Secret  Service,    or  required  by  the  Secret  Service  to  carry 
out  its  function.     In  fact,   four  of  them  are  still  in  a  ware- 
house; and  there  is  no  evidence  that  the  Secret  Service  had 
any  place  for  them  to  go  when  they  were  procured.     That 
they  have  not  been  installed  does  not  seem  to  have  lessened 
security  lighting  so  far  as  the  Secret  Service  is  concerned. 
.    .    .    The  brass  lanterns  were  purchased  solely  by  private 
parties  without  any  Government  affiliation,   but  the  GSA 
picked  up  the  tab.    6_/ 


3/  House  Government  Activities  Subcommittee  Hearings,    286,    298;  House 

Government  Operations  Committee  Report,    37. 

4/  House  Government  Activities  Subcommittee  Hearings,    294,    296-97,    301, 

5/  Joint  Committee  Report,    179. 

6/         House  Government  Operations  Committee  Report,    59-60. 
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4.       Bulletproof  Screen  at  Swimming  Pool 

A  bulletproof,   transparent  shield  on  the  ocean  side  of  the  President's 
swimming  pool  was  constructed  at  the  Secret  Service's  request  at  a  cost  of 
approximately  $13,000,   paid  entirely  by  GSA. 

The  Secret  Service  stated  it  suggested  the  construction  of  this  screen, 
rather  than  a  simpler  opaque  barrier,   in  order  to  secure  the  area  without  the 

^  / 

use  of  agents  and  provide  privacy  for  the  President  and  his  family  at  the  pool. 

Ehrlichman's  handwritten  instructions  to  Kalmbach  in  or  around 

3/ 

June  1969  stated,    "(10)  Use  tinted  armor  for  pool  windbreak  --  Bronze." 
GAO  reported  on  December  18,    1973: 

The  screen  serves  a  protective  purpose  and  the  greater 
part  of  the  cost  appears  to  be  associated  with  the  bullet- 
resistant  glass  and  the  heavy  supports  necessary  for  the 
glass  installation.     The  screen,   however,    could  act  as  a 
windscreen  and  therefore  may  provide  a  nonprotective 
benefit  to  the  President.     4/ 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

.    .    .    [T]he  staff  did  not  recommend  that  the  bulletproof 
screen  which  was  placed  by  the  President's  pool  be  in- 
cluded in  taxable  income  because  it  primarily  serves  a 
security  purpose,    even  though  the  screen  also  serves  as 
a  windscreen  for  the  pool  (which  many  properties  in  the 
area  have. )    5/ 


1/  GAO  Report,    51. 

2/         Id. 

3/         Herbert  W.    Kalmbach  affidavit,   House  Judiciary  Committee,   June  14, 
T974  (attached  as  Appendix  A  to  this  memorandum). 

4/  GAO  Report,    52. 

5/         Joint  Committee  Report,    180. 
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5.      Block  Wall 

During  the  summer  of  1969,   a  cinderblock  wall  was  constructed  en- 
closing the  26  acres  then  owned  by  the  President  at  a  cost  of  $57,  582.     This 
work  also  included  the  plastering  and  painting  of  an  existing  Coast  Guard  wall 

u 

where  it  was  exposed  to  the  residence. 

In  a  memorandum  to  Haldeman  and  Ehrlichman  dated  May  20,    1969, 
Boggs  recommended  the  construction  of  a  cinderblock  wall  around  the  Presi- 

y 

dent's  property  at  San  Clemente  for  privacy  and  security. 

The  GSA  obtained  three  bids  for  the  wall  and  ultimately  awarded  the 
contract  to  McDonald  Construction  Company  for  $43,850. 

The  original  contract  provided  for  the  installation  of  a  mission-tile 
cap  on  the  new  wall,    as  well  as  on  the  Coast  Guard  wall.     GSA  encountered 
problems  with  the  mission  tile  they  attempted  to  use  and  ultimately  had  to  use 
Mexican-manufactured  adobe  blocks.     This  change,    a  subsequent  widening  of 

the  top  of  the  wall  to  accommodate  the  adobe  blocks,   and  plastering  of  the 

±1 
inside  of  the  wall  increased  the  cost  by  $13,  732. 

Hathaway  stated  that  the  plastering  of  the  wall  was  requested  by 
Lynch  so  that  the  exterior  of  the  wall  would  match  the  exterior  of  the  resi- 
dence.    McDonald  stated  that  although  an  effort  was  made  to  match  the  ex- 
terior of  the  residence,   the  wall  would  have  been  unattractive  if  no  plastering 


1/  House  Government  Operations  Committee  Report,    31. 

2_/  House  Government  Activities  Subcommittee  Hearings,   47-49. 

3/  Id.,    368-69. 

4/  House  Government  Operations  Committee  Report,    31. 
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5/ 

had  been  done. 

GAO  reported  on  December  18,    1973: 

The  [wall  and  fence]  system  appears  to  provide    no 
significant  benefit  to  the  President  apart  from  pro- 
tection.    Most  of  the  system  is  now  on  property  in 
which  the  President  does  not  have  an  ownership 
interest. 

6.  Flagpole 

A  flagpole  was  constructed  by  Sturtevant  on  the  President's  pro- 
perty in  the  summer  of  1969  at  a  cost  of  $2,  329,   paid  by  GSA.     It  is  not  known 

y 

who  requested  this  item. 

7.  Housekeeping  Services 

The  White  House  attempted  to  have  GSA  perform  household  main- 
tenance chores  at  the  President's  San  Clemente  residence. 

In  a  January  16,    1970  memorandum  GSA  Acting  Regional  Director 

for  Region  9,    Ben  Reed,    stated: 

Mr.    Hathaway,    Buildings  Manager,   advised  this  date  that 
at  the  request  of  Mr.    Kalmbach,   he  and  Sam  Grider  met  at 
10  a.m.   with  Mr.    Kalmbach  in  the  patio  of  the  residence. 

At  the  meeting  Mr.    Kalmbach  stated  he  had  released  Mrs. 
Christensen,   the  full-time  housekeeper  at  the  residence. 

Mr.    Kalmbach  also  stated  that  he  had  talked  to  President 
Nixon  by  telephone  along  with  Mr.    Ehrlichman  and  the 
President  had  agreed  that  the  responsibility  for  the  resi- 
dence was  to  be  turned  over  to  General  Services  Admini- 
stration and  the  President  would  hold  Mr.    Hathaway  and 
no  one  else,    responsible  for  the  upkeep  of  the  residence. 


5/         Hathaway  and  McDonald  staff  interviews. 
_1/  House  Government  Operations  Committee  Report,   45. 
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The  duties  given  Mr.    Hathaway  by  Mr.    Kalmbach  were 
as  follows: 

1.  Immediately  cover  all  upholstered -type  furniture. 

2.  Remove  all  potted  plants  from  the  patio  and  resi- 
dence to  the  greenhouse. 

3.  Dust  all  furniture  once  a  week. 

4.  Lightly  vacuum  clean  the  house  once  a  week. 

In  other  words,   keep  the  house  in  A-l  condition  at  all 
times. 

Mr.    Kalmbach  advised  Hathaway  that  he  was  also  re- 
sponsible for  keeping  the  house  locked  and  was  to  allow 
no  visitors.     He  further  advised  that  no  pictures  were 
to  be  taken  of  anything  inside  or  outside  the  residence 
and  mentioned  again  that  Hathaway  -was  to  be  respon- 
sible. 

Mr.    Kalmbach  advised  Hathaway  that  the  President  was 
going  to  use  the  house  more  often  on  weekend  visits  and 
that  he  would  be  given  24 -hours'  notice  to  get  the  resi- 
dence in  shape.     Before  each  visit,    Mr.    Hathav/ay  is  to: 

1.  Remove  furniture  covers. 

2.  Replace  potted  plants. 

3.  Set  up  lawn  furniture. 

In  other  words,   get  residence  ready  for  Navy  mess  cooks 
who  will  arrive  before  the  President. 

Mr.    Hathaway  advised  Mr.    Kalmbach  that  with  respect 
to  some  of  these  responsibilities  he  would  have  to  clear 
with  Mr.    Iacovoni  of  the  Secret  Service.     Mr.    Kalmbach 
replied  that  Mr.    Iacovoni  was  responsible  for  the  pro- 
tection of  the  President;  that  Mr.    Hathaway  was  to  be 
responsible  for  the  residence  and  that  he,   Kalmbach, 
would  clear  these  responsibilities  with  Iacovoni  immedi- 
ately after  the  meeting. 
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Mr.   Hathaway  also   advised  Mr.    Kalmbach  that  GSA 
had  no  responsibility  for  the  President's  residence 
because  as  far  as  we  were  concerned  it  was  a  private 
home.     Mr.    Kalmbach  replied  to  the  effect  that  after 
all,   Mr.    Nixon  was  the  President  of  the  United  States 
and  if  that  was  his  desire,   that  was  the  way  we  were 
going  to  work  it.    ZJ 

A  February  16,    1970  handwritten  note  by  Galuardi  at  the  bottom 

of  the  memorandum  stated: 

Mr.    Sampson  advised  me  that  GSA  would  not  be  re- 
sponsible for  cleaning  up  the  residence.     This  was 
discussed  by  General  Hughes  and  Mr.    Sampson.    3_/ 

As  a  result  of  GSA's  refusal,    Navy  mess  stewards  from  the 
White  House  were  dispatched  to  San  Clemente  several  days  prior  to  Presi- 
dential visits  to  perform  the  household  duties  necessary  to  ready  the 
residence.     This  was  referred  to  in  a  Haldeman  memorandum  of  March 
12,    1970  which  read  as  follows: 

CONFIDENTIAL/EYES  ONLY 

Memorandum  for:    Administrator  Robert  L.    Kunzig, 
Gen.    James  D.    Hughes. 

I  talked  with  Herb  Kalmbach  today  regarding  the 
matters  covered  in  our  meeting  earlier  this  week. 

Kalmbach  feels  that  we  do  not  need  a  housekeeper 
on  a  continuing  basis,   and  that  we  can  leave  this 
the  way  it  is,   with  the  daily  check  being  made  as 
it  is  now,    and  the  dusting,    et  cetera,    required  for 
readying  the  house  to  be  carried  out  by  your  own 
crew  just  prior  to  a  visit.    4/ 


ZJ         House  Government  Activities  Subcommittee  Hearings,    396-97. 
3/         Id.,   396.  • 

4/         Id.,   333. 
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III.       KEY  BISCAYNE 

A.  Setting  of  the  Property 

The  Presidential  compound  at  Key  Biscayne  consists  of  five  houses  and 
a  Secret  Service  command  post.     It  is  bounded  by  Biscayne  Bay  on  the  west, 
West  Matheson  Drive  on  the  south,   Bay  Lane  on  the  east,   and  a  fence  on  the 
north.     The  President's  homes  at  516  and  500  Bay  Lane  are  the  southernmost 
houses  in  the  compound.     C.    G.    Rebozo  owns  and  uses  the  house  next  door  at 
490  Bay  Lane.     The  Federal  Government  leases  the  next  two  houses  at  478 
and  468  Bay  Lane.     The  house  at  478  Bay  Lane,   which  is  owned  by  Robert 
Abplanalp,   was  leased  by  the  Government  in  February  1969  for  use  as  an 
office  for  Secret  Service  and  GSA  personnel.     Abplanalp  purchased  this  resi- 
dence after  the  owners  expressed  a  desire  to  sell  because  of  the  heavy  traffic 
of  Government  personnel.     The  house  at  468  Bay  Lane  was  leased  in  December 
1968  and  serves  as  the  telecommunications  facility  for  the  WHCA  and  an 
office  for  military  aides  to  the  President.     The  principal  construction 
work  by  the  Government  began  about  December  15,    1968  and  was  largely 
completed  by  September  1,   1969. 

B.  Overall  Expenditures  in  Connection  with  Key  Biscayne 

Since  December  1968  Federal  Government  expenditures  in  connection 
with  the  Key  Biscayne  compound  have  totaled  approximately  $7.  9  million. 

Of  this,   approximately  $4.56  million  has  been  expended  for  Secret 
Service,    GSA,    Coast  Guard,    and  WHCA  personnel  permanently  assigned  to 
that  location.     The  DOD  and  WHCA  have  spent  $2.  1  million  for  communica- 
tions,  helipad  and  boat  dock,    shark  net,    and  electric  power  generator;  the 
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Secret  Service  has  spent  $67,  000  for  security  equipment  and  devices;  and  the 
Coast  Guard  has  spent  $192,000  for  boats,   buoys,    electronic  equipment  and 
boat  house. 

Finally,   the  GSA  has  spent  approximately  $1.  02  million  for  capital 
expenditures,   equipment,    and  operations  and  maintenance  of  the  compound. 
It  is  estimated  that  $575,  000  was  incurred  on  the  property  of  the  President. 

u 

The  staff  of  the  Joint  Committee  found  GSA  expenditures  of  $25,  684        to 

constitute  taxable  income  to  the  President  as  follows: 

Landscape  Construction  $     3,414.00 

Landscape  Maintenance  7,  991.  00 

Fence  and  Hedge  Screen  12, 679. 00 

Shuffleboard  1,  600.  00 

$  25,684.00 

C.      Government  Expenditures  at  Key  Biscayne  Found  by  Staff  of  Joint 
Committee  to  Constitute  Taxable  Income  to  the  President 

1 .       Landscape  Construction 

In  1969  GSA  undertook  substantial  landscape  construction  at  the  Key 
Biscayne  compound  at  a  cost  of  $47,  200.     $3,414  of  this  total  was  expended  for 
"design  additions"  requested  by  the  President. 

At  the  request  of  the  Secret  Service,   the  two  properties  purchased 

y 

by  the  President  were  completely  relandscaped  by  early  1969.  Previously 

the  grounds  had  an  open  perimeter,    and  various  trees  and  shrubs  were  located 
within  the  property.     Because  of  the  small  size  of  the  compound,   the  Secret 


1_/         The  comparable  figure  found  by  the  IRS  was  $8,433.76.     IRS  Examination 
Report,    Section  III. 

2_/         Joint  Committee  Report,   A-679. 
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Service  indicated  that  it  desired  to  enclose  the  perimeter  with  tall  fences  and 
hedges  and  to  remove  all  obstacles  from  two  to  eight  feet  above  ground  within 

1! 

the  perimeter.  To  accomplish  this  objective,    substantial  changes  in  the 

landscaping  were  undertaken  at  an  approximate  cost,    according  to  GAO,   of 
$47,200. 

The  architectural  firm  of  Pancoast,    Ferindino  &  Grafton  was  re- 
tained in  December  1968  and  presented  landscape  designs  in  February  1969. 

GSA  obtained  Secret  Service  approval  of  the  plans,   and  Bartlett  Construction 

±1 

Co.   performed  the  work  pursuant  to  three  contracts.  On  March  21,    1969 

Bartlett  was  requested  to  delay  the  beginning  of  work  on  the  property,    appar- 
ently  because  of  a  Presidential  visit  from  April  2  to  6.  On  April  14  James 

Perdue  telephoned  the  GSA  regional  office  and  stated  that  "our  clients"  had 
visited  Key  Biscayne  and  that  some  extra  design  work  would  be  required  in 

y 

the  landscaping  plan. 

A  GSA  change  order  dated  June  16,    1969  indicated  that  the  changes 
included  in  this  order  were  caused  in  part  because  some  previously  ordered 
shrubs  could  not  be  obtained,   but  also  because  the  President's  residence  had 
been  extended  by  renovation  and  because  "as  the  job  progressed,    changes  were 


3/         Id.,    199;  GAO  Report,    20-24. 

4/         House  Government  Activities  Subcommittee  Hearings,    171;  GAO  Report, 
21-23. 

5/         House  Government  Activities  Subcommittee  Hearings,    174,    179. 

6/         Id.,    175. 
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V 
made  to  coincide  with  the  President's  desires.  "        The  total  change  order 

amounted  to  $4,6  85.  70.     Related  documents  indicate  that  $3,414  of  this  total 

were  attributable  to  the  "design  additions"  made  pursuant  to  the  President's 

request,    such  as  the  installation  of  a  flower  garden  and  the  addition  of  a  flag- 

stone  patio  area. 

GAO  stated  on  December  18,    1973: 

There  has  been  a  fundamental  change  in  the  character- 
istics of  the  landscaping  at  Key  Biscayne.     The  properties 
originally  had  an  open  perimeter  with  heavy  vegetation  in 
clusters  throughout  the  interior,   especially  in  the  516  Bay 
Lane  property,    whereas  the  perimeter  is  now  screened 
with  tall  trees  and  hedges  and  the  interior  is  open  with 
wide  expanses  of  grass. 

The  landscaping  work  performed  at  the  Key  Biscayne 
properties  serves  a  protective  purpose.     Because  the 
grounds  had  been  previously  well-maintained,   the  land- 
scaping appears  to  have  provided  no  material  nonprotective 
benefit  to  the  President  on  this  account.     Whether  the  land- 
scaping is  more  attractive  than  before  is  a  matter  of  per- 
sonal taste.    9/ 

The  staff  of  the  Joint  Committee  reported  on  April  3,    1974: 

The  staff  has  no  substantial  evidence  that  the  land- 
scape construction  work  required  to  restore  the  Presi- 
dent's properties  after  the  installation  of  security  devices 
provided  a  substantial  benefit  to  the  President.     However, 
the  staff  believes  that  some  additional  costs  were  incurred 
(beyond  the  amounts  needed  to  restore  the  property)  pur- 
suant to  the  President's  personal  desires.     The  amount  of 
expenditures  incurred  for  this  reason  are  described  on  a 
change  order  which  totaled  $4,685.70.     The  documents 
accompanying  the  change  order  indicate  that  at  least  $3,414 


7/         Id.,    177. 

%J         Joint  Committee  Report,    199. 

9/         GAO  Report,    24. 
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1974: 


of  this  total  were  incurred  because  of  the  President's  per- 
sonal desires.     Accordingly,   the  staff  has  concluded  that 
this  amount  should  be  taxable  income  to  the  President.    10/ 

The  House  Committee  on  Government  Operations  reported  on  May  20, 


An  extraordinary  amount  of  money  was  devoted  to  land- 
scaping costs.     The  committee  can  appreciate  the  need  to 
$  fund  camouflage  work  and  to  repair  damage  done  as  a  result 

of  Government  installations  in  order  to  restore  the  place  to 
its  original  condition.     However,   this  is  no  justification  for 
totally  remodeling  an  area  and  improving  its  condition  to  one 
beyond  that  in  which  the  Government  found  it. 

The  Government  has  installed  security  devices  at  the 
homes  of  former  Presidents  and  has  restored  the  landscaping 
that  was  disturbed  as  a  result.     Figures  available  for  the  LBJ 
ranch,   for  example,   indicate  that  since  the  end  of  fiscal  year 
1965  less  than  $1,500  was  spent  for  landscaping  as  a  result 
of  Government  installations  there  and  in  efforts  to  hide  a 
Secret  Service  trailer  from  view. 

A  total  in  excess  of  $200,  000  has  been  spent  at  Key 
Biscayne  and  San  Clemente  for  landscaping.     It  should  be 
noted  that  this  total,   unlike  that  cited  above,    includes  ex- 
penditures for  the  first  two  years  of  the  Administration. 
However,  there  is  no  question  that  expenditures  for  this 
purpose  during  this  Administration  are  many  times  those 
made  for  any  past  President.     11/ 

2.       Landscape  Maintenance 

In  the  years  1969  through  1973  landscaping  maintenance  was  performed 
at  the  President's  compound  in  Key  Biscayne  at  a  cost  of  $17,  000,   which  was 
paid  entirely  by  GSA. 

GSA  employed  a  full-time  gardener,   who  had  worked  for  the  former 


10/       Joint  Committee  Report,    199.     The  IRS  did  not  include  these  expenses 
as  taxable  income  to  the  President.     IRS  Examination  Report,    Section  III. 

11/       House  Government  Operations  Committee  Report,   61-62. 
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owner  for  many  years,   to  do  landscape  maintenance  at  516,    500,   478  and  468 

Bay  Lane.     In  addition,    GSA  contracted  with  the  firm  of  Tillotson-Ivy,   Inc. 

for  landscape  services  such  as  mowing  lawns  and  trimming  hedges.    This  firm 

also  performed  general  clean-up  and  maintenance  work  just  before  visits  by 

the  President.     Typical  billings  show  the  amounts  of  $414  on  November  17, 

1971,    $276  on  February  24,    1972,    $534.  75  on  March  1  3,    1  972  and  $1,  092 

1/ 
on  June  30,    1972. 

In  addition  to  the  costs  for  routine  maintenance,    GSA  also  incurred 

substantial  costs  for  new  shrubs  and  sod.     Billings  from  the  Melrose  Nursery 

and  Soils  Co.    for  a  seven-month  period  from  December  1972  to  July  1973 

1/ 

reflect  expenditures  of  $4,  930  for  these  items. 

The  President  employed  no  gardener  until  July  1973.       Sampson 
testified  before  the  House  Government  Activities  Subcommittee  that  around 
July  1973,    "[w]hen  we  started  putting  together  the  costs  for  San  Clemente  and 
Key  Biscayne,  "  he  discovered  that  GSA  was  cutting  the  grass  immediately 
around  the  President's  house,   ordered  it  stopped,   and  instructed  GSA  person- 
nel to  continue  only  with  the  specific  requirements  of  the  Secret  Service 

±1 
necessary  to  maintain  security  devices.        In  July  1973  arrangements  for 

landscape  maintenance  were  changed  so  that  during  duty  hours  the  gardener 


1_/         House  Government  Activities  Subcommittee  Hearings,    159-60;    House 
Government  Operations  Committee  Report,    13. 

Zj         House  Government  Operations  Committee  Report,    13. 

3/         GAO  Report,    25. 

4/         House  Government  Activities  Subcommittee  Hearings,    160-61. 
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was  to  confine  his  work  to  478  and  468  Bay  Lane,    to  the  area  around  the  Secret 
Service  command  post  and  to  maintenance  on  the  President's  grounds  neces- 
sary to  permit  Secret  Service  surveillance.     After  duty  hours  he  was  to  be 
employed  by  the  President  to  perform  routine  maintenance.    The  practice  of 
obtaining  outside  help  for  landscape  maintenance  work  was  discontinued. 
GAO  reported  on  December  18,    1973: 

As  previously  indicated,   the  problem  of  clearly  distin- 
guishing between  maintenance  which  should  be  assumed 
by  the  Government  and  that  which  should  be  assumed  by 
the  President  seems  to  defy  any  clear  solution.     However, 
we  question  the  arrangements  for  landscaping  maintenance 
at  Key  Biscayne  during  the  period  from  November  1969  to 
June  1973  -when  GSA  had  one  full-time  gardener  working 
on  the  compound,   including  the  President's  residence, 
while  the  President  was  employing  no  one.     The  arrange- 
ment provided  a  nonprotective  benefit  to  the  President, 
but  of  an  indeterminable  amount.     The  present  arrange- 
ment whereby  the  President  employs  the  GSA  gardener 
to  perform  routine  maintenance  in  his  off-duty  hours 
does  not  appear  to  be  unreasonable.     6_/ 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

In  keeping  with  the  staff's  analysis  of  landscape  main- 
tenance expenditures  at  San  Clemente,   the  staff  believes 
that  no  more  than  50  percent  of  such  expenditures  are 
required  because  of  the  existence  of  security  devices  on 
the  President's  property.     Thus,    to  the  extent  of  the  re- 
maining landscape  maintenance  cost  paid  by  GSA,   the 
President  was  saved  a  personal  expense  which  he  other- 
wise would  have  incurred.      For  this  reason  the  staff 
believes  that  50  percent  of  total  landscape  maintenance 
costs  should  be  included  in  taxable  income  for  the  rele- 
vant years.     7/ 


5/         GAO  Report,   25. 

6/        Id. 

7/         Joint  Committee  Report,    200. 
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3.       Fence  and  Hedge  Screen 

A  security  fence  (anodized  aluminum,    8  feet  high,    800  feet  long, 
including  six  electric  gates  at  the  driveways)  was  constructed  and  hedges 
planted  along  the  eastern  property  line  at  the  President's  Key  Biscayne 
compound  in  1969  at  a  total  cost  of  $71,  100,   which  was  paid    by  GSA. 

The  Secret  Service  notified  GSA  on  December  6,    1968  of  the  need 

for  a  security  fence  along  the  street  side  of  the  five-house  compound.    This 

requirement  originally  called  for  raising  the  height  of  an  existing  stone 

wall  by  placing  a  three -foot  iron  fence  on  top  of  it.    GSA  was  to  develop 

plans  for  the  extension  of  the  security  wall,   to  be  ready  for  presentation  to 

1/ 
Rebozo  and  the  President-elect  on  December  20. 

When  GSA  and  Secret  Service  representatives  met  on  the  site  on 

December  10  the  plan  apparently    was  changed.     It  was  decided  that  the  existing 

decorative  fence  was  to  be  removed  and  replaced  with  a  seven-foot  high  security 

fence  which  would  adhere  to  the  esthetic  qualities  of  the  neighborhood  and  be  un- 

obtrustive  to  the  neighbors.   According  to  a  letter  from  David  Phillips,    GSA 

Regional  Administrator,   the  plan  at  that  time  was  to  install  a  steel  or  iron 

picket  security-type  fence  with  electronically  operated  gates  at  the  driveways. 

At  Rebozo' s  direction,   a  GSA  architect  was  to  prepare  architectural 

2/ 
sketches  for  presentation  to  the  President-elect  on  December  21  or  22.         The 

GSA  design  was  submitted  to  President-elect  and  Mrs.    Nixon,    who  found  it 


1_/         House  Government  Activities  Subcommittee  Hearings,    135. 
2/         Id.,    145-46,    45. 
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unacceptable  and  indicated  a  preference  for  a  "more  conventional  fence,    some- 

u 

thing  like  the  White  House.  " 

Another  design  nearly  identical  to  the  White  House  fence  was  prepared 

by  GSA.     It  was  approved,   and  a  contract  was  awarded  to  Snead  Construction 

±1 
Company  for  $49,446.  A  subsequent  change  order  to  the  original  contract 

5/ 
resulted  in  a  total  contract  price  of  $66,314.  28 

In  order  to  erect  a  fence  (and  hedge  system  discussed  below)  of  this 
height,   it  was  necessary  to  obtain  a  variance  from  the  Dade  County  Building 
and  Zone  Department.     On  February  14,    1969  a  conditional  permit  was  issued 
to  "be  in  effect  for  a  period  of  four  years,    subject  to  extension  thereafter  for 
such  fixed  period  as  it  may  be  shown  that  use  of  the  property  will  be  made  by 
the  President  of  the  United  States.  " 

The  contractor  who  installed  the  fence  has  stated  that  most  of  the 
increased  cost  resulted  from  three  factors:     (1)  the  attractive  special  design 

of  the  fence,    (2)  the  necessity  that  it  be  custom  built,    and  (3)  the  use  of  solid 

V 
alumium  bars  for  the  fence  pickets. 

In  a  meeting  with  GSA  officials  at  Key  Biscayne  on  December  10, 
1968  the  Secret  Service  also  requested  that  a  hedge  "similar  to  that  now  incor- 
porated in  the  area  landscaping"  be  planted  along  the  entire  length  of  the  fence 


3/  Id.,   45. 

4/  Id.,    147-48. 

5/  Id.,   148-49. 

6/  Id.,   228-30. 

7/  Joint  Committee  Report,    198. 
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on  the  street  side  for  screening.     The  hedge  was  to  be  approximately  seven 
feet  high  (which  had  the  effect  of  concealing  the  newly  constructed  aluminum 

£/ 

fence  from  the  neighbors'  view). 

On  December  13,    1968  the  Secret  Service  advised  GSA  that  the 
planting  of  the  security  hedge  was  to  be  completed  by  December  20,   the  date 
the  President-elect  was  to  purchase  the  property.     The  Secret  Service  further 

advised,    "For  security  reasons,   the  work  must  be  accomplished  without  the 

9/ 
public  knowing  that  it  is  being  performed  by  the  Government.  " 

On  December  15  and  16  a  GSA  employee  negotiated  a  contract  with 
Tillotson-Ivy,    Inc.    for  $4,786  to  remove  the  existing  wall  and  plant  six  to  eight- 
foot  carnation  hibiscus  shrubs  necessary  for  the  screen.     The  work  was  com- 

10/ 
pleted  five  days  later,   on  December  21. 

GAO  reported  on  December  18,    1973: 

The  hedge  and  fence  system  serves  a  protective  purpose 
by  preventing  persons  outside  from  viewing  the  Key  Biscayne 
properties  and  by  obstructing  entry  by  unauthorized  persons. 
The  time  limitation  of  the  zoning  variance  under  which  the 
hedge  and  fence  system  was  constructed  overshadows  con- 
sideration of  it  as  a  permanent  improvement  that  would  pro- 
vide a  nonprotective  benefit  to  the  President.     11/ 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974; 

The  staff  believes  that  the  installation  of  a  fence,    as  initially 
requested  by  the  Secret  Service,   would  primarily  serve  a 
security  purpose  and  not  result  in  any  taxable  income  to  the 


8/  House  Government  Activities  Subcommittee  Hearings,    145. 

9/  Id.,    138. 

10/  Id.,   183,   526. 

11/  GAO  Report,    14. 
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1974: 


President.     However,   it  is  clear  that  the  original  security  re- 
quirements were  substantially  modified,    resulting  in  a  sub- 
stantial increase  in  cost,   because  of  the  personal  desires  of 
the  President  and  his  family.    As  a  result,   the  staff  has  con- 
cluded that  a  portion  of  the  additional  cost  resulting  from  the 
President's  personal  tastes  should  be  taxable  income  to  him. 
Since  the  fence  surrounds  all  five  properties  at  Key  Biscayne, 
the  staff  believes  it  is  appropriate  to  allocate  to  the  President 
only  that  part  of  the  fence  which  is  on  his  property.     According 
to  GAO,   438  feet  out  of  a  total  800  feet  of  fence  are  on  the 
President's  property.    Thus,   the  amount  of  the  excess  cost 
allocable  to  the  fence  on  the  President's  property  is  $25,  357. 
The  staff  believes  that  one -half  of  this  amount,   or  $12,679, 
should  be  taxable  income  to  the  President.    12/ 

The  House  Committee  on  Government  Operations  reported  on  May  20, 


The  evidence  indicates  that  the  decision  to  build  a  replica 
of  the  White  House  fence  was  not  made  by  anyone  in  GSA  or 
the  Secret  Service,   but  rather  by  the  President,   his  family, 
and/or  Mr.    Rebozo  .... 


.    .    .As  was  mentioned  earlier  in  this  report,   the  Secret 
Service  did  request  a  fence  at  the  Key  Biscayne  compound. 
In  most  secured  areas,    a  Cyclone  fence  is  sufficient  to  pro- 
vide adequate  security  and  is  acceptable  to  the  Secret  Service. 
Undoubtedly,   that  would  have  been  the  case  in  this  instance. 
However,   it  was  not  acceptable  to  the  property  owner. 
Instead  of  constructing  a  Cyclone  fence  at  a  probable  cost  of 
between  $5,  000  and  $10,  000,    a  replica  of  the  fence  around  the 
White  House  was  specially  manufactured  of  solid  aluminum 
bars  and  installed  on  the  Florida  property.    A  special  mold 
had  to  be  designed  for  the  finials  atop  the  solid  aluminum 
spikes.    While  adding  nothing  to  the  security  of  the  area,   the 
design  of  the  fence  did  add  over  $40,  000  to  its  cost. 

The  committee  has  no  quarrel  with  efforts  to  make 
Governmental  installations  on  private  property  and  else- 
where esthetically  compatible  to  a  reasonable  extent  with 
their  surroundings.    Esthetic  compatibility,   however,    should 


12/       Joint  Committee  Report,    198.     The  IRS  did  not  include  these  expenses 
as  taxable  income  to  the  President.     IRS  Examination  Report,    Section  III. 
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not  be  used  as  an  excuse  for  improving  or  beautifying  private 
property  in  a  manner  far  in  excess  of  what  a  reasonable  owner 
would  undertake.     13/ 

4.       Shuffleboard 

In  May  1969  a  shuffleboard  court  was  installed  at  the  rear  of  the 
President's  residence  at  516  Bay  Lane  at  a  cost  of  $2,000,   paid  entirely  by  GSA. 

As  a  result  of  the  construction  of  a  command  post  for  the  Secret 
Service,   a  concrete  slab  shuffleboard  court  on  the  President's  property  was 

y 

partially  destroyed.         The  replacement  shuffleboard  court  installed  by  GSA 

2/ 

was  constructed  of  black,   white  and  green  terrazzo  at  a  cost  of  $2,  000. 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

The  staff  believes  that  the  shuffleboard  court  destroyed 
during  the  construction  of  the  command  post  could  be  re- 
placed by  the  Government  because  the  command  post  was 
constructed  for  security  purposes.     However,    since  the 
old  shuffleboard  court  was  made  of  concrete  slab,   the 
new  shuffleboard  court  should  have  been  comparably 
built.    The  additional  cost  incurred  by  replacing  the 
concrete  court  with  a  terrazzo  court  was  not  required 
for  security  purposes.    The  staff  has  estimated  that  a 
comparable  concrete  court  could  have  been  built  at  a 
cost  of  approximately  $400.   As  a  result,   the  staff  has 
concluded  that  the  $1 ,  600  increase  in  cost  attributable 
to  the  terrazzo  construction  should  be  taxable  income 
to  the  President.   3_/ 

B.      Other  Government  Expenditures  Questioned  at  Key  Biscayne  But  Not 
Found  by  Staff  of  Joint  Committee  to  Constitute  Taxable  Income  to 
the  President 

1.       Shark  Net 
At  the  request  of  the  Secret  Service,   the  Navy  has  installed  and  main- 
tained a  shark  net  in  Biscayne  Bay  to  protect  the  President  when  he  swims  there. 


13/       House  Government  Operations  Committee  Report,    10,    61. 

1_/  Joint  Committee  Report,    197;  House  Government  Operations  Committee 

Report,    13-14. 

2/         Id. 

3_/  Joint  Committee  Report,    197. 
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The  net  encloses  a  large  rectangular  area  that  extends  beyond  the  waterfront 
portion  of  the  President's  properties  to  include  the  waterfront  of    Rebozo's 
property  and  a  portion  of  the  area  in  front  of  one  of  the  leased  properties.     The 
cost  of  installing  and  maintaining  the  net  amounted  to  $20,  267  as  of  June  30, 

u 

1973. 

2.  Heating  System 

In  April  and  May  1  969,    GSA  paid  $1 ,  780  to  convert  an  existing 

liquified  propane  gas -fired  furnace  to  electric  heat  in  one  of  the  two  houses 

2/ 

owned  by  President  Nixon  at  Key  Biscayne.         The  Secret  Service  apparently 

made  a  verbal  request  for  this  work. 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

In  addition,   the  staff  did  not  recommend  that  the  cost 
of  a  new  heating  system  installed  at  500  Bay  Lane  (at 
a  cost  of  $1,  870)  be  included  in  income.    The  staff 
reached  this  conclusion  because  Secret  Service  pre- 
fers to  have  electric  heating  systems  rather  than  gas 
heating  systems  and  initiated  the  request  for  this  reason. 
Thus,   the  expenditure  was  incurred  primarily  at  Secret 
Service  request  and  should  not  result  in  taxable  income 
even  though  it  resulted  in  a  significant  economic  benefit 
to  the  President.    4/ 

3.  Flagpole 

In  September  1969  the  GSA  installed  a  40-foot  fiberglass  flagpole, 
with  a  swivel  6 -inch  goldleaf  ball,    in  front  of  one  of  the  President's  houses 


1_/  House  Government  Operations  Committee  Report,    14. 

2/  Id.,    185-86. 

3_/  House  Government  Operations  Committee  Report,    14. 

4/  Joint  Committee  Report,   196-97. 
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1/ 
in  Key  Biscayne  at  a  cost  of  $587. 

4.  Command  Post 

A  command  post  for  the  Secret  Service  was  constructed  on  the  Presi 

6/ 

dent's  property  at  a  cost  of  $122,  714,   plus  a  design  fee  of  $7,  005. 

GAO  reported  on  December  18,    1973: 

The  command  post  serves  a  protective  purpose  because  it 
is  used  exclusively  by  the  Secret  Service  as  the  nerve  center 
for  its  protective  activities  at  Key  Biscayne. 

As  in  the  case  of  the  hedge  and  fence  system  discussed  pre- 
viously,  the  time  limitation  of  the  zoning  variance  under 
which  the  command  post  was  constructed  overshadows  any 
consideration  of  it  as  a  permanent  improvement  that  could 
provide  a  nonprotective  benefit  to  the  President. 

The  staff  of  the  Joint  Committee  stated  on  April  3,    1974: 

Many  of  the  improvements  on  these  two  properties  [500  and 
516  Bay  Lane]  did  not  primarily  benefit  the  President 
and  serve  solely  a  security  function.      For  example,    .  .  .  [a] 
Secret  Service  command  post  was  built  on  the  property  at 
516  Bay  Lane. 

5.  Helipad 

A  concrete  helipad  and  boat  docking  facility  was  built  by  the  Army 

in  the  the  water  of  Biscayne  Bay  just  southwest  of  the  President's  property 

V 

at  a  cost  of  $412,  000.  The  President  is  the  only  person  who  uses  the  heli- 

pad,  as  a  result  of  complaints  by  neighbors  about  the  noise  of  frequent  heli- 
copter operations  there.   Other  persons  arriving  by  helicopter  use  a  landing 


5/         House  Government  Activities  Subcommittee  Hearings,    188. 
G_/         House  Government  Operations  Committee  Report,    11. 
7/         Id.,   455. 
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area  at  a  marina  on  Key  Biscayne  a  few  miles  from  the  compound. 

IV.        PRESIDENTIAL  KNOWLEDGE  OF  IMPROVEMENTS  AND  THEIR  FINANCING 

The  evidence  with  respect  to  the  President's  knowledge  of  improve- 
ments made  to  his  private  residences  and  the  degree  to  which  they  were 
financed  out  of  his  own  and  government  funds  is  as  follows: 

A.      San  Clemente 

1.  The  President  visited  San  Clemente  from  March  21  to  March  23, 
1/ 

1969.         During  that  period,    he  and  his  family  had  extensive  discussions  with 

Lynch  regarding  the  design  of  the  swimming  pool  to  be  constructed.    Mrs. 
Nixon  also  walked  the  grounds  with  Lynch  and  expressed  her  desire  that  the 
renovation  work  be  done  in  a  manner  that  would  preserve  the  informal  atmo- 
sphere  of  the  estate. 

2.  The  President  visited  San  Clemente  over  the  period  June  4  to 
June  7  in  conjunction  with  a  trip  to  Honolulu.         During  this  period  extensive  dis- 
cussions were  taking  place  among  representatives  of  the  President  and  Secret 
Service  and  GSA  personnel  regarding  work  to  be  performed  on  the  estate. 

3.  The  President  visited  San  Clemente  for  a  month  between 

±1 
August  9  and  September  8,    1969.  This  period  immediately  followed  the 


8_/         House  Government  Operations  Committee  Report,    16. 

1/         Library  of  Congress,  Congressional  Research  Service,    "President  Nixon's 
Visits  to  the  Western  White  House,    San  Clemente,    California"  (Source:    Agnes 
Waldron,    White  House,   August  28,    1973);    Lynch  and  Kalmbach  staff  interviews. 

2J         Lynch  staff  interview. 

3_/         Library  of  Congress,  Congressional  Research  Service,    "President  Nixon's 
Visits  to  the  Western  White  House,    San  Clemente,    California"  (Source:    Agnes 
Waldron,    White  House,   August  28,    1973). 

4/         Id. 

(170) 


•79 


completion  of  most  of  the  major  renovation  work  undertaken  on  the  estate. 

On  August  11,    1969  the  President,   Ehrlichman,    and  Kalmbach  met 
in  the  President's  office  at  the  Western  White  House.     Kalmbach's  diary  notes 
of  that  meeting  state,    "[President]  was  extremely  complimentary  re  the  job 
that  was  done  on  the  home  site  and  .    .    .    [w]ill  host  a  reception  from  6-7 
p.m.   on  Tuesday  afternoon.     I'm  to  invite  the  people  largely  responsible  for 
the  success  of  the  project[,  ]"       including  all  government  as  well  as  non- 
government  personnel. 

This  reception  was  held  the  following  day  and  the  President  ex- 

V 

pressed  his  appreciation  to  many  of  those  attending  on  an  individual  basis. 

(Although  most  of  the  construction  at  San  Clemente  took  place  during 
July  1969,   many  of  the  bills  were  not  paid  by  GSA  until  after  the  President's 
stay,    due  in  great  measure  to  the  backlog  of  paperwork  that  developed  during 
the  hectic  construction  period.  ) 

4.       Alexander  Butterfield  has  testified  that  the  President  was  "very 
interested  in  the  grounds  at  Key  Biscayne,    Camp  David,    San  Clemente,   the 
cottage,   the  house,   the  grounds  ..."         Kalmbach  testified  that  there  was 
"a  great  interest  [by  the  President]  in  all  things  relative  to  that  [San 
Clemente]  property,  "  and  related  that  on  one  occasion  when  he  walked  the 
San  Clemente  grounds  with  President  and  Mrs.    Nixon  the  President  indi- 


5/         Herbert  W.    Kalmbach  diary,   August  11,    1969  (received  from  Watergate 
Special  Prosecution  Force). 

6/         Herbert  W.  Kalmbach  testimony,   3  HJC  657. 

7/         Id.  ,   4830-31;  Hathaway  and  Lynch  staff  interviews. 

8/         Alexander  Butterfield  testimony,  1  HJC  34. 
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cated  that  he  wished  the  placement  of  various  rose  bushes  to  be  rearranged. 

The  normal  and  more  frequent  procedure  was  for  the  President 

to  discuss  the  details  of  the  work  and  operations  at  San  Clemente  with 

10/ 
Ehrlichman  or  H.    R.   Haldeman,   who  would  pass  along  instructions. 

Kalmbach  testified,    "I  had  a  standard  procedure  to  run  all  questions 

relative  to  matters  pertaining  to  San  Clemente  past  Mr.    Ehrlichman  and 

Mr.    Haldeman  for  their  approval  and  direction." 

5.  The  President  visited  San  Clemente  from  December  30,    1969 

12/ 
to  January  8,    1970. 

On  January  15,    1970  Kalmbach  talked  to  Ehrlichman  by  tele- 
phone and  it  was  agreed,    apparently  with  the  President's  assent,    that 

13/ 
GSA  should  be  given  responsibility  for  the  upkeep  of  the  residence. 

6.  In  total,    the  President  spent  47  days  at  San  Clemente  in 

14/ 
1969,    53  days  in  1970,    54  days  in  1971  and  41  days  in  1972. 

7.  In  the  February  28,    1973  tape  recorded  conversation 
between  the  President  and  Dean,    the  President  appeared  to  express 


9/  Herbert  W.    Kalmbach  testimony,   3  HJC  652. 

10/       Dean  staff  interview. 

11/       Herbert  W.    Kalmbach  testimony,     3   HJC  656. 

12/        Library  of  Congress,    Congressional  Research  Service,    "President  Nixon's 
Visits  to  the  Western  White  House,    San  Clemente,    California"  (Source:    Agnes 
Waldron,    White  House,   August  28,    1973). 

1 3/       See  supra  pages  61-63. 

14/        Library  of  Congress,    Congressional  Research  Service,    "President  Nixon's 
Visits  to  the  Western  White  House,    San  Clemente,    California"   (Source:  Agnes 
Waldron,   White  House,   August  28,    1973). 
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some  concern  over  the  exposure  of  Kalmbach'  s  San  Clemente  records. 

P.      .  .  .  [T]hey  can't  get  his  [Kalmbach's]  records  with 
regard  to  his  private  transcaction 

P.       .  .  .  [T]hey  can't  get  his  [Kalmbach's]  records  with 
regard  to  his  private  transactions? 

D.     No.  .  .that  is  privileged  material. 

P.      That's  right. 

D.     Anything  to  do  with  San  Clemente     and,  and  the  like  - 
that  is  just  so  far  out  of  bounds  that,   uh  - 

P.      Yeah.     Did  they  ask  for  that? 

D.      No,  no,   no.     No  indication. 

15/ 
P.      Good.     Oh,    well,  even  if  it  is,  I  mean  - 

8.  On  August  20,    1973  Coopers  &  Lybrand  gave  to  President  and 

Mrs.    Nixon  a  specific  breakdown  of  the  amount  and  manner  of  expenditure  of 

16/ 
their  personal  funds  at  San  Clemente. 

9.  On  December  8,    1973  the  President  announced  his  intention  to 

donate  his  San  Clemente  residence  to  the  Nation  after  his  and  Mrs.    Nixon's 

17/ 
death.  This  announcement  came  approximately  six  months  after  the  House 

Appropriations  Subcommittee  hearings,    one  month  after  the  House  Government 

Activities  Subcommittee  hearings  and  ten  days  before  the  GAO  published  its 

report  on  expenditures  at  the  President's  properties. 

B.    Key  Biscayne 

1.       The  President  spent  32  days  at  Key  Biscayne  in  1969,    34  days 


15/       House  Judiciary  Committee  transcript  of  tape  recorded  conversation 
between  the  President  and  John  Dean,    February  28,    1973.     (HJC  43) 

16/       Statement  on  President  and  Mrs.    Nixon's  finances   -  January  1,    1969 
to  May  31,    1973,    White  House  Press  Release,    December  8,    1973,    9  Presi- 
dential Documents  1438. 

17/       President  Nixon's  statement,    White  House  Press  Release,    December  8, 
1973,    9  Presidential  Documents  1413. 
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18/ 

in  1970,   47  days  in  1971,    and  44  days  in  1972. 

2.  In  December  1968  the  President  personally  designated  the  type  of 

19/ 
fence  that  he  wished  to  surround  the  Key  Biscayne  compound. 

3.  Construction  at  the  Key  Biscayne  compound  was  delayed  due  to 

the  President's  April  2-6,    1969  visit  there.     GSA  documents  reflect  that  during 

this  time  the  President  designated  that  certain  landscape  construction  be  under- 

20/ 
taken. 

4.  On  August  20,    1973  Coopers  &  Lybrand  gave  President  and 

Mrs.    Nixon  a  specific  breakdown  of  the  amount  and  manner  of  the  expenditure 

21/ 
of  their  personal  funds  at  Key  Biscayne. 

V.  EXPENDITURES  ON  PRIVATE  PRESIDENTIAL  PROPERTIES  IN 

PREVIOUS  TWO  ADMINISTRATIONS 


A.      Introduction 

Presented  below  is  a  summary  of  expenditures  made  in  the  Johnson  and 

Kennedy  Administrations  as  reported  by  the  GAO  and  the  House  Government 

22/ 
Operations  Committee.  Although  difficulty  was  encountered  in  gathering 

information  on  previous  Administrations  because  of  incomplete  records  and 

the  Secret  Service  practice  of  using  verbal  requests  for  other  agency  assist- 


1  8/       Library  of  Congress,    Congressional  Research  Service,    "President  Nixon's 
Visits  to  the  Florida  White  House,    Key  Biscayne,    Florida"   (Source:    Agnes 
Waldron,   White  House,   August  28,    1973). 

19/       See  supra  pages  71-72. 

20/       See  supra  pages  66-67. 

21  /       Statement  on  President  and  Mrs.    Nixon's  finances  -  January  1,    1969 
to  May  31,    1973,    White  House  Press  Release,    December  8,    1973,    9  Presi- 
dential Documents  1438. 

22/      To  a  large  extent,    the  language  is  taken  directly  from  the  House  Govern- 
ment Operations  Committee  Report. 
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ance, 


;,    Government  expenditures  on  private  Presidential  properties  before  the 
Kennedy  Administration  appear  to  be  relatively  insignificant. 

B.      Expenditures  During  Johnson  Administration 

President  Johnson  confined  most  of  his  vacationing  outside  Washington 
to  the  LBJ  Ranch,  located  near  Johnson  City,  Texas.  While  there,  he  occa- 
sionally went  boating  at  his  Haywood  Ranch  some  fifty  miles  away. 

In  contrast  to  the  incompleteness  of  documentation  of  other  former 
Presidents,   the  records  relating  to  Federal  expenditures  made  in  connection 
with  the  private  properties  of  President  Johnson  are  believed  to  be  substantially 
complete.     These  records  disclose  that  agencies  of  the  Federal  government  ex- 
pended about  $5.  9  million  in  connection  with  these  properties  and  the  Federal 
Office  Building  in  Austin,    Texas,   between  1963  and  1968. 

The  GSA  reported  that  $328,  000  had  been  spent  at  the  LBJ  and  Haywood 
Ranches  during  the  years  1964-1973.     Of  this  amount,    $74,  000  was  expended 
after  President  Johnson  left  office  and  did  not  relate  to  providing  protection  or 
support  to  the  Office  of  President. 

Of  the  remaining  $253,  300,   the  GAO  reported  that  $136,000  expended 
for  equipment  and  maintenance  for  fiscal  years  1966  and  1967  could  not  be 
documented.     The  GAO  therefore  did  not  include  the  $136,  000  in  its  review 
of  expenditures. 


1/         House  Government  Operations  Committee  Report,    53. 
2/         Id.,    53-54. 
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The   GAO  further  stated,   however,   that  GSA's  reported  costs  did  not 
include  figures  for  equipment  and  maintenance  at  the  ranch  during  fiscal  years 
1964  and  1965,   though  it  was  likely  that  GSA  had  incurred  some  costs  during 
those  first  two  years  of  the  Johnson  Presidency.    GAO  therefore  concluded 
that  "[a]s  a  practical  matter,   a  firm  figure  regarding  protection  at  the  LB  J 
ranch  is  unavailable.  " 

In  its  report  the  House  Government  Operations  Committee  included  all 
expenditures  reported  by  GSA  for  the  years  during  which  Mr.    Johnson  was 
President,    including  the  $136,000  for  which  documentation  was  not  provided. 
Examples  of  the  validated  GSA  expenditures  at  the  LBJ  Ranch  for  protective 
assistance  made  in  response  to  Secret  Service  requests  include  $29,200  for 
security  lighting,    guardhouses  and  trailers;  $3,400  for  stone  walls  and  fences; 
and  $4,  300  for  strobe  and  beacon  lights  to  facilitate  helicopter  landings.     The 
Secret  Service  at  various  times  established  its  command  post  on  the  LBJ  Ranch 
in  a  trailer,   an  equipment  shed,   and  a  small  building  near  the  residence.     The 
cost  associated  with  these  facilities  paid  for  by  GSA  amounted  to  $34,  000. 
Also,   the  Secret  Service  rented  a  building  at  the  LBJ  Ranch  for  use  as  a 
command  post  at  a  rental  of  $65  per  month. 

GSA  expenditures  at  the  Haywood  Ranch  at  the  request  of  the  Secret 
Service  amounted  to  approximately  $15,  100.     These  costs  were  made  for  the 

installation  and  repair  of  facilities  and  equipment  such  as  trailers,    command 

±1 

post,   and  Secret  Service  boathouses  and  boats. 


3/  GAO  Report,    85,   House  Government  Operations  Committee  Report,    54. 

4/         House  Government  Operations  Committee  Report,    54;  GAO  Report,   86. 
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Also  included  in  the  $253,  300  expended  by  GSA  were  costs  incurred  in 
making  alterations  to  and  installing  equipment  in  a  hangar  at  the  LBJ  Ranch. 
These  expenditures  of  approximately  $34,000  covered  installation  of  micro- 
wave equipment,    conversions  of  part  of  the  hangar  into  a  crew  ready  room  and 
storage  area,    and  the  installation  of  air  conditioning,    special  lighting,   and  a 
suspended  ceiling  to  convert  part  of  the  hangar  to  accommodate  news  conferences, 
television  broadcasts,   and  the  entertainment  of  foreign  dignitaries. 

GSA  made  certain  other  expenditures  relating  to  protection  and  admini- 
strative support  at  the  LBJ  Ranch.     Among  such  expenditures  were  the  purchase 
of  two  icemakers,   one  at  the  Secret  Service  command  post  and  one  at  the  boat- 
house  at  the  Haywood  Ranch.     In  addition,   GSA  refinished  a  desk  and  chair  owned 
by  President  Johnson  located  in  his  office  at  the  LBJ  Ranch. 

Secret  Service  expenditures  at  the  LBJ  Ranch,   primarily  involving  pro- 
tective devices,   were  identified  by  the  GAO  as  costing  $61,000.     These  include 
the  costs  of  devices  presently  installed,   although  such  devices  will  undoubtedly 
be  removed  when  the  Secret  Service  mission  is  terminated  at  the  Ranch. 

About  $2,600  in  protective  devices  also  were  installed  by  the  Secret  Service 

6/ 

at  the  Haywood  Ranch. 

It  has  often  been  reported  that  the  Federal  Government  paid  for  the  con- 
struction or  paving  of  an  airstrip  at  the  LBJ  Ranch.     GSA  reported,   however, 
that  "no  Federal  funds  were  involved"  in  the  construction  or  expansion  of  the 


5_/  GAO  Report,    88. 

6_/         House  Government  Operations  Committee  Report,    54. 


(177) 


■  86 


V 
airstrip  at  the  LBJ  Ranch. 

In  1961,   the  FAA  did  install  landing  aids  at  the  airstrip  following  a  crash 
of  a  plane  enroute  to  the  LBJ  Ranch  to  pick  up  then  Vice  President  Johnson.     The 
costs  of  installing  and  maintaining  these  aides  amounted  to  approximately 
$70,  000  through  1968.         The  equipment  was  not  permanently  installed  and  was 
to  be  removed  when  no  longer  needed.    In  1965  the  Corps  of  Engineers  was  paid 
$6,000  by  the  Air  Force  to  determine  the  load-carrying  capacities  of  the  air- 
strip at  the  LBJ  Ranch.     No  construction  or  improvement  work  was    done  on  the 
airstrip.     In  addition,   the  Air  Force  reported  spending  approximately  $253,  000 
to  provide  air  traffic  control  capability  at  the  ranch  during  the  time  President 
Johnson  was  in  office.     Most  of  these  costs  were  for  Air  Force  manpower  and 
did  not  involve  any  permanent  improvement  on  the  President's  property. 

There  were  no  GSA  employees  permanently  assigned  to  any  of  President 
Johnson's  properties.     The  only  employees  that  are  known  to  have  been  perma- 
nently assigned  were  Secret  Service  protective  personnel  assigned  to  the  LBJ 
Ranch.     The  total  cost  for  this  activity  during  the  President's  tenure  in  office 
was  $904, 000. 

In  addition  to  the  expenditures  listed  above,   the  DOD  and  the  WHCA  re- 
ported that  an  estimated  $3,  573,  000  was  expended  to  provide  communications 

10/ 
support  in  connection  with  the  LBJ  Ranch. 


7/         GAO  Report,    87;  House  Government  Activities  Subcommittee  Hearings,    477; 
House  Government  Operations  Committee  Report,    54-55. 

8/         House  Government  Operations  Committee  Report,    5  5. 

9/         Id.,   455;  GAO  Report,    88. 

10/        House  Government  Operations  Committee  Report,    55. 
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In  summary,   known  expenditures  made  on  or  in  support  of  President 
Johnson's  private  property  total  about  $5.  9  million,    including  the  use  of  the 
office  space  in  the  Federal  Office  Building  in  Austin,    Texas. 

C.      Expenditures  During  Kennedy  Administration 

While  in  office,   President  Kennedy  maintained  a  home  in  Hyannisport, 
Massachusetts  and  leased  a  house  at  Glen  Ora,    in  Middleburg,    Virginia. 
During  that  time  he  constructed  a  house  of  his  own  at  Rattlesnake  Mountain 
in  the  Virginia  countryside  near  Washington,   D.   C.     He  also  visited  fre- 
quently at  the  home  of  his  father  in  Palm  Beach,    Florida   and  occasionally 
at  the  home  of  a  friend  at  Squaw  Island,   Massachusetts. 

In  Hyannisport  the  Kennedy  compound  was  already  surrounded  by  walls 
and  fencing  that  had  been  installed  at  private  expense  before  President 
Kennedy  took  office.     The  military  services  provided  the  Secret  Service  with 
six  guardhouses  and  a  trailer  for  use  as  a  command  post.     Some  landscaping 
was  provided  to  make  the  trailer  less  conspicuous.     Security  lighting  was  in- 

y 

stalled  at  no  charge  by  a  local  electrical  firm. 

Glen  Ora  at  Middleburg,    Virginia  was  located  on  approximately  400  acres 
of  land  accessible  by  a  single  road.     A  gate  was  installed  at  the  highway,   and  at 
the  access  road  four  guardhouses  were  placed  on  the  property.     An  existing  build- 
ing was  remodeled  for  use  as  a  communications  system  to  link  the  command  post 
with  other  Secret  Service  posts.     Fire  and  smoke  detectors,   along  with  an  anti- 

y 

intrusion  alarm  system,   also  were  installed.     The  cost  of  these  is  not  known. 


1_/  GAO  Report,    89;     House  Government  Operations  Committee  Report,    52. 

2_/  GAO  Report,   89-90;  House  Government  Operations  Committee  Report,    52. 
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At  Palm  Beach,    Florida,   the  expenditures  consisted  of  a  trailer  for  use 
as  a  command  post  and  several  anti- intrusion  alarm  systems.     A  fallout  shelter 
was  built  on  nearby  Federal  property,    Peanut  Island,    at  a  cost  of  approximately 
$97,000. 

President  Kennedy  occasionally  visited  the  home  of  a  family  friend  at 
Squaw  Island,    Massachusetts.     Protective  facilities  provided  by  the  Naval  Aide 
at  the  request  of  the  Secret  Service  consisted  of  a  command  post  trailer,    four 
guardhouses,    and  security  lighting. 

At  the  time  of  his  assassination,    President  Kennedy  was  constructing  a  new 
home  at  Rattlesnake  Mountain  near  Atoka,    Virginia.     As  the  house  was  being 
constructed,   the  Secret  Service  included  anti -intrusion  alarms  and  fire  and  smoke 
detectors.     A  small  building  already  on  the  grounds  was  used  as  a  Secret  Service 

command  post.     In  accordance  with  Secret  Service  policy,    all  removable  devices 

1/ 
installed  at  Rattlesnake  Mountain  were  taken  out  when  the  mission  ended. 

In  fiscal  years  1961  and  1962,   a  Coast  Guard  Presidential  security  detail 

of  20  to  30  men  (officers  and  enlisted  men)  was  assigned  to  Hyannisport, 

Massachusetts  incident  to  the  residence  of  President  Kennedy.     In  addition  to 

those  salary  payments  for  these  military  personnel,   a  house  was  leased  to 

quarter  this  detail  at  a  total  cost  of  $6,  913  (for  23  months).     House  repairs 

and  furnishings  cost  $14,  000.     Docking  space  for  four  security  patrol  boats 

5/ 
was  leased  for  one  year  at  an  estimated  cost  of  $3,  000. 


3_/         GAO  Report,    90;  House  Government  Operations  Committee  Report,    52. 

4/         GAO  Report,    90-91;  House  Government  Operations  Committee  Report,    53. 

5/         House  Government  Activities  Subcommittee  Hearings,    471;  House  Govern- 
ment Operations  Committee  Report,    53. 
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At  the  beginning  of  President  Kennedy's  tenure  in  office,   modifications 

were  made  at  the  Hyannisport  and  Nantucket,    Massachusetts  airports  in  order 

to  facilitate  landings.     The  FAA  installed  an  instrument  landing  system  at  both 

airports  for  a  total  of  $464,  384  and  a  control  tower  at  Hyannisport  at  a  cost 

of  $34,  260.     The  equipment  is  normally  installed  at  commercial  airports  when 

the  necessary  level  of  traffic  is  reached.     These  facilities  were  installed  before 

those  airports  qualified  for  this  equipment  under  then-existing  FAA  standards. 

Under  present  criteria,   these  airports  now  qualify,    and  the  equipment  remains 

6/ 
installed. 

The  Department  of  the  Navy  did  much  of  the  protective  work  during  the 

Kennedy  Administration  and  the  records  remained  after  the  President's  death 

7  / 
with  a  Navy  official  who  apparently  lost  them  at  sea. 

D-      "Nonprotective"  Expenditures  in  Kennedy  and  Johnson  Administrations 
The  only  installations  during  the  Johnson  and  Kennedy  administrations  cited 
in  the  GAO  report  as  "nonprotective"  were  certain  expenditures  made  in  con- 
nection with  the  airstrip  located  on  the  LBJ  Ranch.     These  included  $7, 1  00  for 
air  navigation  equipment  (and  an  additional  $16,  200  on  neighboring  property),   a 

structural  investigation  of  the  airstrip  costing  about  $6,  000,    and  alterations  made 

8/ 
on  the  President's  airplane  hangar  at  a  cost  of  $34,  000." 


6/         House  Government  Activities  Subcommittee  Hearings,    470. 

7/         Id.,    24. 

8/         GAO  Report,    87-88. 
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HOUSE  OF  REPRESENTATIVES 

OF  THE  UNITED  STATES 
COMMITTEE  ON  THE  JUDICIARY 


AFFIDAVIT 

CITY  OF  WASHINGTON     ) 

)  ss. 
DISTRICT  OF  COLUMBIA    ) 

HERBERT  W.  KALMBACH,  being  duly  sworn,  deposes  and  says: 

1.  For  the  years  1969  through  1973  I  served  as  President 
Nixon's  personal  representative  overseeing  operations  and  making 
disbursements  at  the  President's  estate  in  San  Clemente,  California. 
I  make  this  affidavit  at  the  request  of  a  staff  member  of  the  House 
Judiciary  Committee,   All  statements  made  herein  are  made  to  the 
best  of  my  present  recollection. 

2.  The  copy  of  a  handwritten  memorandum  attached  hereto 
was  written  by  John  Ehrlichman  and  given  to  me  by  Mr.  Ehrlichman  at 
San  Clemente  around  June  of  1969.   Its  purpose  was  to  provide  guidance 
to  me  in  regard  to  the  manner  in  which  installations  were  to  be  made 
and  financed  at  the  President's  estate. 


HERBERT  W.  KALMBACH 


Sworn  to  before  me  this 

/  1"' 
I  <J  ■■'   day  of  June,  1974 
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Notary  Public 

MAHVJV  R    EVANS 
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GLOSSARY  OF  PERSONS 


Ayers 


William  and  Eugene  Ayer,   partners  in  South 
Coast  Engineering  Service,   who  performed 
the  boundary  and  structural  surveys  at  San 
Clemente. 


Boggs 


Lilburn  E.    Boggs,    Deputy  Director  of  the 
Secret  Service;  formerly  Assistnat  Director 
for  Protective  Forces  of  the  Secret  Service 
who  approved    many  of  the  San  Clemente 
installations. 


B  rennan 


Lit.    Col.    B rennan,    U.    S.    Marine  Corps  aide 
to    President  Nixon. 


Correa 


Ehrlichman 


Galuardi 


Garbarino 


Garcia 


Haldeman 


Marilyn  Correa  (present  married  name  Parent), 
former  secretary  to  Herbert  W.    Kalmbach. 

John  D.   Ehrlichman,    former  Counsel  to  the 
President,  the  White  House  staff  member  with 
primary  responsibility  for  overseeing  opera- 
tions and  expenditures  at  San  Clemente. 

John  Galuardi,    Deputy  Commissioner,    Public 
Buildings  Service,    GSA;  former  GSA  Project 
Director  at  San  Clemente  with  primary  super- 
vising authority  at  the  site. 

Ernest  Garbarino,    Chief,   Contractual  Services, 
Buildings  Management  Division,    Public  Buildings 
Service,    San  Francisco  Region,    GSA;  former  GSA 
Buildings  Manager  at  San  Clemente  from  February, 
1970  to  February  1973. 

Brigido  Garcia,    gardener  at  San  Clemente,   who 
had  worked  in  the  same  capacity  with  the  Cottons, 
the  former  owners. 

H.   R.    Haldeman,    former  White  House  Chief  of 
Staff,   with  primary  responsibility  for  overseeing 
operations  at  the  Western  White  House  office 
complex  as  well  as  the  President's  San  Clemente 
e  state . 


Harvey 
Hathaway 


James  Harvey,    former  GSA  Buildings  and  Grounds 
Manager  at  Key  Biscayne. 

Richard  Hathaway,    GSA  Buildings  Manager,    Phoenix 
Arizona;  formerly  GSA  Buildings  Manager  at  San 
Clemente  from  May,    1969  through  February,    1970. 
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Higby 

Iacovoni 

Jackson 
Kalmbach 

Kammeyer 

Kunzig 
Lynch 

Merchant 
McDonald 

Moore 
Perdue 

Rebozo 

Rice 
Robinson 


Larry  Higby,    former  White  House  staff  assistant 
to  H.   R.   Haldeman,   and  supervisor  of  some  work 
at  Western  White  House  office  complex. 

Kenneth  Iacovoni,  former  Secret  Service  Special 
Agent-in-Charge  at  San  Clemente. 

Ron  Jackson,   Commander  of  the  White  House  Mess. 

Herbert  W.  Kalmbach,  the  President's  personal 
attorney  and  personal  representative  overseeing 
renovation  work  and  expenditures  at  San  Clemente. 

Kenneth  Kammeyer,   landscape  architect  selected 
by  Hal  Lynch  at  San  Clemente  to  supervise  land- 
scape construction. 

Robert  Kunzig,    former  Administrator  of  the 
General  Services  Administration. 

Harold  "Hal"  Lynch,   the  President's  private 
architectural  consultant  and  coordinator  at 
San  Clemente. 

Jack  Merchant,  former  Deputy  Special  Agent-in- 
Charge  at  San  Clemente. 

James  D.  McDonald,  President  of  the  McDonald 
Construction  Company,  contractor  for  federally 
financed  work  at  San  Clemente. 

Earl  Moore,   Secret  Service  Assistant  Special 
Agent-in-Charge  at  Key  Biscayne. 

James  W.    Perdue,   Chief  Program  Coordinator, 
Buildings  Management  Division,    Public  Buildings 
Service,   Atlanta  Region,    GSA;  former  GSA 
Buildings  Manager  at  Key  Biscayne. 

Charles  G.    Rebozo,   the  President's  close  friend 
and  personal  representative  overseeing  renovation 
work  and  expenditures  at  Key  Biscayne. 

Robert  Rice,    Assistant  General  Counsel  to  GSA. 

William  J.  Robinson,  former  GSA  Construction 
Engineer  and  Project  Contracting  Officer  at  San 
Clemente. 
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Rowley 

Sampson 

Stuart 
Sturtevant 

Yero 


James  J.    Rowley,    Director  of  the  Secret  Service. 

Arthur  F.    Sampson,   Administrator  of  the  General 
Services  Administration. 

Mrs.    Constance  Stuart,    former  White  House  member 
of  Mrs.   Nixon's  staff. 

Warren  B.    Sturtevant,    President  of  the  Sturtevant 
Corporation,  the  President's  contractor  for  per- 
sonal work  at  San  Clemente. 

Manuel  Yero,   a  gardener  at  Key  Biscayne  who  had 
worked  for  Mr.   Area,   the  previous  owner  of  516 
Bay  Lane. 
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